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The Court: 31 admitted. 
(Document previously marked Plaintiif’s 
Exhibit No. 31 for identification was received 
in evidence. ) 


Mi. Dobrin: I would like to have your Honor 
view that. 
(Court does so.) 


My. Dobrin: I offer in evidence the third and 
fourth paragraphs of the answer to Interrogatory 
No. 2 reading as follows: ‘‘Defendant further re- 
ported to the plaintiff, in writing, on or about 
January 25, 1944, all tonnage handled by it for the 
Uinted States Army for the calendar year 1943 in 
the amount of 1,389,161 tons, being the same amount 
shown in the answer to Interrogatory No, 1 above. 
This report was accompanied by a tender of the 
sum of #17,364.51, as a full voluntary payment. of 
the so-called tonnage tax for the calendar year 
1943. 

‘Defendant has at no time prior hereto reported 
the amount of any tonnage handled by it for the 
United States Army after December 31, 1948, nor 
has anv amount been paid on any such tonnage 
handied after December 31, 1948.7’ 

The Court: Admitted in evidence. 

Mr. Dobrin: [ offer in evidence Interrogatory 
No. 6 submitted by plaintiff to defendant and the 
defendant’s answer thereto reading as follows: 
‘““TInterrogatory No. 6. Did the plaintiff prior to 
institution of this action perform any of its pm- 
poses and objects as set forth in Paragranh 2 of 


= 
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the Complaint in which vou participated or in 
which you enjoyed the benefits?’?’ To [45] which 
the defendant’s answer was: ‘‘Yes.”’ 

The Court: Admitted in evidence. 

Mr. Dobrin: I offer in evidence Interrogatory 
No. 7 submitted by Plaintiff to defendant and 
defendant’s answer thereto, Interrogatory No. 7 
reading as follows: ‘‘Has the plaintiff since the 
institution of this action performed any of its pur- 
poses and objects as set forth in Paragraph 2 of the 
Complaint in which you have or now are partici- 
pating or enjoying the benefits?’’ To which the 
defendant answered ‘‘Yes.’’ 

The Court: Admitted in evidence. 

Mr. Dobrin: I offer Interrogatory No. 8 and de- 
fendant’s answer thereto, Interrogatory No. 8 read- 
ing as follows: ‘‘If your answer to Interrogatory 
No. 6 is in the affirmative, state the nature and 
extent of the performance of said purposes and 
objects together with the nature and extent of your 
participation therein and enjoyment of the benefits 
thereof and for what period of time.’’ To which 
the defendant answered as follows: ‘The plaintiff 
prior to the institution of this action negotiated 
contracts with the labor union of which the de- 
fendant’s longshoremen employees are members, 
and the defendant at all times while such eentracts 
were in foree hired its said emmloyees in accordance 
with such contracts. ”’ 

The Court: Admitted in evidence. 

Mr. Dobrin: TU offer Interrogatory No. 9 and 
defendant’s answer thereto, Interrogatory No. 9 
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reading as follows: ‘“‘If your answer to Inter-. 
rogatorv No. 7 is in the affirmative, state the nature 
and extent of the performance of such purposes 
and objects together with the [46] nature and extent 
of vour participation therein and enjoyment of the 
benefits thereof and for what period of time.’”’ 'To 
which the defendant answered: ‘‘Sinee the insti- 
tution of this action the plaintiff has continued to 
negotiate labor contracts on behalf of its member- 
ship. and defendant has continued to employ long- 
shoremen in accordance with the terms of such 
contracts. ”’ 

The Court: Admitted in evidence. 

Mr. Dobrin: I offer Interrogatory 12-A_ sub- 
mitted by plaintiff to defendant and defendant’s 
answer thereto. 

The Court: 12? 

Mr. Dobrin: 12-A, Interrogatory 12-A reading 
as follows: ‘‘ What. office or offices has F. KE. Setter- 
sten held in the defendant, and what position or 
positions has he held with the defendant for the 
years 1942, 1943 and 1944, giving the period by 
dates of each?” . 

To which the defendant answered, ‘‘President 
and director during entire period.”’ 

The Court: Admitted. 

My. Dobrin: Tf offer plaintiff’s Interrogatory 
12-B submitted to defendant and defendant’s 
answer. | | 

The Court: 12-E? 

Mr. Dobrin: 12-B. 

The Court: 12-B. 

Mr. Dobrin: Interrogatory 12-B reading as fol- 
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lows: ‘‘What office or offices has M. E. Hay held 
in the defendant and what position or positions has 
he held with the defandant for the year 1942, 1943 
and 1944, giving the period by date of each?’’ To 
which the defendant answered: ‘‘E. M. Hay (not 
M. E. Hay) held the positions [47] of Secretary- 
Treasurer and Director during all of these three 
years.”’ 

The Court: Admitted in evidence. 

Mr. Dobrin: Interrogatory 12-C submitted by 
plaintiff to defendant and defendant’s answer 
thereto, Interrogatory 12-C reading as follows: 
“What office or offices has M. J. Weber held in the 
defendant and what position or positions has he 
held with the defendant for the years 1942, 1943 
and 1944, giving the period by dates of each?’’ To 
which the defendant answered, Vice-President dur- 
ing the entire period.’’ 

The Court: Admitted in evidence. 

Mr. Dobrin: Mark this please. 

(Minutes of joint meeting of Committee of 
Seattle and San Francisco Representatives Re- 
garding Assessments marked Plaintiff’s FEx- 
hibit No. 32 for identification. ) 


Mr. Dobrin: I am not offering it at this time. 

Mr. Gose: I would like to examine it. 

Mr Dobrin: Surely, but I am not offering it 
yet. Mark this please. 

(Excerpt from Minutes of Meeting of the 
Board of Directors of the Waterfront Employ- 
ers Association of the Pacitie Coast marked 
Plaintiff’s Exhibit 33 for identification.) 
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Mr. Dobrin: { am not offering it at this time. 
Mark this please. 

(Agreement Between District No. 1 of Inter- 
national Longshoremen’s & Warehousemen’s 
Union and Waterfront Employers Association 
of the Pacific Coast marked Plaintiff’s Exhibit 
No. 34 for identification.) [48] 


Mr. Dobrin: I am not offering it at the present 
time. | 

The Court: There will be a recess for ten 
minutes. 


(Recess. ) 
Mr. Dobrin: I will call Mr. Foisie. 


Ff. P. ROISIE 


being first duly sworn, testified on behalf of Plain- 
tiff as follows: 


Direct Examination 
By Mr. Dobrin: 


Q. State your full name. 

ie i, PB. oisie. 

@. Where do you reside? 

A. Berkeley, California. 

Q@. Are you associated in any wav with the 
Waterfront Kmployvers Association of the Pacifie 
Coast ? A. Yes, as president. 

Mr. Dobrin: With the Court’s and eounsel’s 
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(Testimony of EF. P. Foisie.) 
permission—that is a long name, and I will here- 
after refer to it as the Coast Association. 

Mr. Gose: Yes. 

The Court: Just a minute. 'This is the Water- 
front Employers Association of the Pacific Coast? 

Mr. Dobrin: Yes. We are so much in the habit 
of calling it that. 

The Court: All right. Call it Coast Association, 
the plaintiff. 

@. How long have you been the president? 

A. Since January, 1939. [49] 

Q@. And what prior position, if any, did you hold 
with any organization of persons engaged in water- 
front work prior to that time? 

A. Coordinator for the several port associations 
of Southern California, San Francisco, Portland 
and Seattle from 1935 to 1939; and industrial rela- 
tions manager of the Waterfront Employers of 
Seattle from 1920 to 1934. 

The Court: Let me get those dates. 

The Witness: Coordinator for the port associa- 
tions from 1935 to 1939, and from 1920 to 1934 
I was industrial relations manager for the Water- 
front Employers of Seattle. 

What date did vou give as coast coordinator ? 
1935 to 1939, to January 1, 1939. 

When you became president of plaintiff? 
Yes. 

Now, you referred to the Waterfront Em- 
dither of Seattle; has the name of that association 
been changed ? 


DPore 
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A. It has, to the Waterfront Employers of 
Wasbington. 

Q. Waterfront Employers of Washington? 

A. Yes. 

Q What qualification by training did you have 
for the work that you have deseribed ? | 

Mr. Gose: What issue is this addressed to, 
counsel, might I inquire? | 

Mr. Dobrin: Well, it is addressed to the whole 
subject in this case. I can’t point to anv specific 
item. | 

Mr. Gose: I don’t believe, if your Honor please, 
that the particular qualifications of this witness. for 
his job are in issue here. [50] 

The Court: I assume it is preliminary. 

Mr. Dobrin: Wholly so. 

The Court: If vou have an objection, it is over- 
ruled. 

A. First as a wage worker. Then through quite 
a substantial period of vears training and special- 
izing In economics and labor government, and then 
through the war in the rehabilitation of returned 
service men and re-employment. Then to the special 
job of the Waterfront Inmplovers, beginning in 1920 
and continuing ever since. Then a full vear of 
research and trave! covering all the ports: of this 
country in person, spending a full year in special- 
ized study under a research foundation’ for the 
setterment of industrial relationships. 

©. Now, prior to the formation ef the Coast 


306 Griffiths & Sprague, vs. 
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Association, what form of associations, if any, 
existed on the Pacific Coast? 

A. So-called port associations, which were larger 
than the single port in most instances. They covered 
the area; but the major port in each area usually 
gave to the name of the association the name of that 
larger port. Hor example, Waterfront Emplovers 
of Seattle, later changed to Waterfront Kmployers 
of Washington. Waterfront Employers of Portland 
continues to this day; Waterfront Employers Asso- 
ciation of San Francisco and the Waterfront Hm- 
ployers Association of Southern California, the lat- 
ter two in the last year having been combined into 
the Waterfront Employers Association of Cali- 
fornia. 

@. Now, can you give us the dates of the forma- 
tion of those various local associations? [51] 

A. The history of the Seattle Association dates 
clear back to 1908; San Francisco to 1913; Portland 
to 1921; Southern California, 1923. 

The Court: San Francisco in 1913? 

The Witness: San Francisco, 1913. 

The Court: And Portland what date? 

The Witness: 1921. 

The Court: At Southern California? 

The Wotess: F925. 

Q. Now, as manager of the Waterfront Im- 
ployers of Seattle, now the Waterfront Emplovers 
of Washington, what were your dutics? 

A. I was responsible to the directors and to the 
members for the development of all the relation- 
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ships with the longshoremen contractually Ly agree- 
ment, the development of accident prevention work, 
the setup of a central pay service and handling of 
grievances; the setting up of a plan of joimt em- 
ployee representation at that time, and in ali other 
respects I managed the Association in its labor 
relations, and there was no other aspect of the 
Association’s work; it confined itself to that. 

Q. What were your duties commencing in 1935 
as Coast Coordinator and for whom were you 
functioning ? 

Mr. Gose: Jf the Court please, | am going to 
object to this line of inquiry. I can’t see by any 
stretch of the imagination what Mr. Foisie’s activi- 
ties or his duties in connection with a particular 
job have to do with the issue in this case. 

Mr. Dobrin: It is wholly preliminary. 

The Court: Just a minute. I will concede, [52] 
counsel, that I am not convinced that it is neces- 
sary. [ can see no hurt—— 

Mr. Gose: (Interposing) Exeept consumption 
of time. | 

The Court: i will say I can see no hurt exeept 
consumption of time, and I will risk that. 

Mr. Dobrin: Read the question. 

(Question read.) 


A. Beginning in 1934, with an award of the 
President’s Board, called the National Longshore- 
men’s Board, there was ereated a Coast agreement 
with the Longshoremen’s Union. That gave rise 
immediately to the necessity of some enordination 
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between the four port associations. Since there was 
no Coast Association and no thought of one at that 
time, it led the four port associations to agree upon 
coordination of their efforts without a combina- 
tion. I was asked to take that work over, and left 
Seattle for that work, making my headquarters in 
San Francisco. I was paid by the several port asso- 
ciations proportionately to their tonnage. I carried 
on work as the coordinator between the ports. I met 
with the directors of the four port associations from 
time to time and did their bidding as their servant. 

Q. Now, you referred to the President’s Boards 
Award in 1934 as creating a coastwide contract. 
Would you explain to the Court what you mean 
by that? 

A. That was a determination by the parties in 
dispute in 1934 agreeing to surrender to this Board 
as a Board of Arbitration the right to determine 
among other issues whether there should be one 
longshore contract uniform and [53] covering all 
of the four port associations on the emplovers’ side 
and a single union or different union locals on the 
Union’s side. That is one of the earlier examples 
on this coast of an industrywide contract, which 
has now become common. That Jabor contract, being 
uniform and binding equally upon all the port asso- 
ciations, led to this need for having eommon inter- 
pretation and clearance of understanding between 
the ports and coordination of activities. 

Q. Now, following the 1934 Award that you have 
referred to establishing one coastwide contract with 
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longshoremen, was there any committee formed 1, 
connection with that contract other than you as a 
eoordinator ? 
A. There was a coast committee with representa- 
tives from the several port associations, which in, 
time, particularly, in the 1936 and 1937 strike, met 
in San Francisco with representatives of the several. 
port associations for determination of a common, 
program and common policy. P - 
G. Now, when was the ee Association 
formed? , 
A. Ata mecting in June, 1937, lasting the better 
part of a week, at whicl representatives were pres- 
ent from the several port association, and. they. left 
a committee to work together. until. the. job. was; 
done. The representatives of, the s several port B8f0- 
ciations constituted the body that formed this, Coast 
Association. oe 
&. And was it nae ae that. prepared, and 
dopted the Articles and By- Laws whieh. are. an 
ie in this case? oe 
A. It was. There has been, [..think, Pest 
change or, at most, two technical changes, if think, 
I reeall, but otherwise the document is the same.. 
Q. Who participated in the formation? What 
individuals participated in the formation of this 
Association from Seattle? | <- 
A. Mr. Middleton. who is present now, Senator 
W. C. Dawson. pnd Mv. Josenh Weher of Griffiths 
and Spreasue. 
O. You referred to Mr. Joseph Weber of Grif- 
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fiths and Sprague. Did you know him during his 
lifetime ? 

A. Intimately, for years. 

@. When did you first become acquainted with 
him? 

A. When I first was employed by the Associa- 
tion, on recommendation of President Suzzalo, I 
was referred,—Mr. Weber was referred to me, and 
he was the first man on the waterfront I met. He 
with Captain Jim Gibson had been authorized by 
the Seattle Association to employ a manger of 
industrial relations, and I became that person. 

Q@. And do you know what connection Mr. 
Weber had with the defendant in this case from 
the time you first knew him until 1941? 

A. I knew that he was the head of the company 
for all purposes of dealing with labor and with 
the Association. He met as a trustee always and 
was exceedingly faithful. 

@. When you say as a trustee, you mean trustee 
of what? 

A. The Seattle Association. He was president; 
he was a member of the Budget and Finance Com- 
mittee; and J think also chairman; he was active 
in accident prevention work; he was one of the 
leaders of the waterfront throughout the period of 
his life that [ knew him. 

Q. Was he likewise one of the leaders in the 
creation of the Coast Association? [55] 

A. From its ineeption at Lakeside, San I*ran- 
ciseo, and immediately upon the incorporation of 
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the orgenization, one of its directors from the 
beginning up to the time of his retirement. . 

Q. Now, will you describe to us the functions 
which the plaintiff Coast Association performs for 
its members ? 

A. Under its Articles of Incorporation, it ne- 
gotiates the Coast labor contracts and controls labor 
policies in all associations’ and members’ labor _ 
contracts. Perhaps I should begin by stating that 
the Association is limited to the labor relations 
of its members. 

@. May I insert this question, are the several 
port associations, including the Waterfront Em- 
ployers of Washington, all associate members of 
the Coast Association ? A. They are. 

@. And have been from the beginning ? 

A. They have been from the beginning. In 
addition to negotiating the Coast labor contract, 
administering it, securing observance under it, the 
handling of disputes which arise within the terms 
of the contract, the holding of hearings and arbi- 
tration proceedings under it, the development of 
relations with the governmental departments, par- 
ticularly throughout the period of the war, in con- 
nection with the Coast contract. In addition to 
that, the Coast Board determines the labor policy 
on all port labor matters for all port labor con- 
tracts, of which there are perhaps 34. 

Q. I show vou what has been market Plaintiff’s 
Exhibit 34 for identification and request that you 
please—— 
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The Court: What exhibit is that? [56] 

My. Dobrin: Plaintiff’s Exhibit 34 for identi- 
fication. 

@. And I wish you would explain to the Court 
what that is. 

A. That is the agreement effective Decemher 
20, 1940, which is the agreement negotiated at that 
time but which had its origin in the National Long- 
shoremen’s Board original award of 1934 as it was 
several times amended in the intervening six years. 
This is the final agreement which continues at this 
time, which had its origin in 1934 and which went 
through a series of successive amendments. I was 
one of those who negotiated this agreement, and I 
am its signatory as president of the Association. 

Q. Is that agreement in effect today? 

A. It is, although notice of desire to amend 
was given by the Longshoremen’s Union within the 
provisions provided for in the agreement effective 
September 30, but by an exchange of letters be- 
tween the Union and our Association, it continues 
in effect until the National War Labor Board hands 
down amendments thereto; and those issues are 
before the National War Labor Board at the pres- 
eit time for decision and award. 

Mi. Dobrin: I! offer Plaintiff’s Exhibit 34 for 
identification m evidence. 

The Court: Did you say National Labor Rela- 
tions Board? 

The Witness: No, National War Labor Board. 
There is no issue of relationship. We are dealing 
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with one union and have been dealing with that 
for ten years. 

Mr. Dobrin: I offer 34 in evidence. 

My. Gose: I am not going to make any formal 
[57] objection, but I think it is proper to observe, 
if the Court please, that I don’t think there is any- 
thing in that that is especially material. We have 
already admitted in an answer to an interrogatory 
there is such a contract. I don’t think the con- 
tents add much. 

The Court: Exhibit 34 is admitted for what, if 
anything, it may be worth, there being no objec- 
tion but an indication by counsel for defendant that 
he thinks its value is slight. 

Mr. Dobrin: And I don’t suppose it is necessary 
when such remarks are made for me to indicate 
that I don’t agree with them. 

The Court: No, the fact that you are offering 
it in evidence is advice to the Court that you think 
it is material. 

(Exhibit 34 admitted in evidence.) 


Q. Now, My. Foisie, you referred to other labor 
eontracts other than the contract exemplified by 
Exhibit 34. Will you just tell the Court more in 
detail what other labor contracts the Coast Associa- 
tion is interested in and what it does about them. 

A. The field of authority delegated to the Coast 
Association by the port associations in the meeting 
of its representatives to organize the Coast Associa- 
tion was all port labor relations. Because of the 
inter-dependence of both the members between one 
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another and the members within a port on common 
labor problems, that is particularly necessary. It 
was so deemed by the members as a result of many 
years experience. Due to the interchangeable 
nature of the employment of port labor, which 
unlike many other industries, is not steady for the 
most part with one [58] employer and a definite 
employee, but the same port labor worker is likely 
to work for all the employers in the port. Now, 
the kinds of port labor so employed are longshore- 
men, who stow the great bulk of the cargo, ship 
elerks or checkers as they are called, and dock 
workers, 


The Court: Just a minute. Longshoremen, port 
checkers 
The Witness (Interposing): Ship clerks or 
eheckers and dock workers, 
Mr. Dobrin: Mark this please. 

(Chart of port labor agreements and parties 
thereto in United States Pacific Coast ports 
divided into four districts, was marked Plain- 
tiff’s HKxhibit No. 85 for identification.) 


A. (Resuming) : 


gear men, watchmen, 
walking bosses or foremen, and some miscellaneous 
groups of workers varying in the several ports. 

Q. Mr. Foisie, | show you what has been marked 
Plaintif’s Exhibit 35 for identification and ask vou 
what that is. 

A. This happens to be a chart or hst of port 
labor agreements and parties thereto in the Pacific 
Coast ports set up by district 
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The Court (Iuterposing): What exhibit is that? 

The Witness: Exhibit 35. 

The Court: That is for identification ? 

Mr. Dobrin: For identification only. 

The Court: Now, My. Reporter, will you read 
his answer so far? 

(Answer read.) 


Lhe Witness: I am sorry this is in a rather 
disreputable [59} condition (referring to Pigin- 
tiff’s Exhibit 35). I just happend to have it in 
my pocket, and I didn’t have a fresh copy, but it 
served to illustrate the diversity of port labor 
agreements and interests. 

Q. Now, I notice, Mr. Foisie, that this chart has 
in the lower righthand corney the date March 23, 
1938. Does the chart nevertheless Ulustrate the 
present condition or does it not? 

A. It does with a very slight change. 

The Court: That is 1988? 

Mr. Dobrin: Yes. 

Mr. Gose: I have no objection subject to the 
same observation I made as to the materiality of 
Exhibit 34. 

The Court: Exhibit 35 is admitted for what it 
may be worth, counsel having different views on 
the matter. 

(Document previously marked as Plaintiff’s 
Exhibit No. 35 for identification was received 
in evidenee. ) 


Mr. Dobrin: May it be agreed between us that 
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when our photosiatic copies arrive | may substitute 
a photostatic copy and take the original out? 

Mr. Gose: Certainly. 

Q. Now, Mr. Foisie, refer to Exhibit 35, and 
will you explain to the Court,—or, first, let me ask 
you this: that was a record made, a chart made for 
the period 1938? A. It was. 

. And does it represent fairly a continuance of 
that situation down to and including the present 
time ? 

A. It does. There are slight changes,—if I had 
been writing this today, there would be slight cor- 
rections, but [60] they would not be significant in 
any particular. 

Q@. Now, will you please explain to the Court 
what functions with reference to those agreements 
the Coast Association has and is performing. 

A. The Coast Association has been likened to 
labor’s Union. It is in effect a Union of employers 
for the purpose of dealing collectively by the 
employers with labor collectively. It is in the effort 
to secure stability that both sides under those 
objectives make industry-wide or, as they are some- 
times called, master contracts. In a smaller seale, 
that is true of a port labor contract where em- 
ployers in a particular port, as here, make certain 
contracts, as for dock work with checkers and the 
like. It is for the purpose of developing minunum 
standards, a stable agreement, a cooperative rela- 
tionship, and at times, where necessary, to 
strengthen both sides for whatever test of strength 
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as and when it does. It is merely the effort on 
the part of the employers, largely employing the 
same workers, to work out the standards in the 
industry which will bring peace and stability. The 
interest of the employers arises out of the fact 
that the workers go from one employer to another. 
If they worked under different agreements, there 
would be unending disputes. 

®. Now, will you describe to the Court in con- 
nection with those agreements what the Coast Asso- 
ciation does in reference to them ? 

A. Well, even before the Coast Association and 
ever since, no one port association, by its commit- 
ment to the other members of the Coast Associa- 
tion, has wholly offered to [61] make a change in 
a labor contract without consulting with the other 
members, just as the Union. It is the Coast Asso- 
ciation, by delegation of power of the port associa- 
tions and by the membership of the individual 
companies in the Coast Association, that has the 
final decision on all matters of labor policy, and 
exercises that frequently. 

Q. And that apphes to all agreements of all 
kinds made either by the Coast Association, local 
association or groups of members of local associa- 
tions? 

A. With this modification of your question, the 
answer would be yes; at times, where there is no 
common interest of the group in a particular seg- 
ment of port labor, the port association has not 
exercised the control which it has and could; but 
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believing in as much freedom as possible wherever 
it can be secured without injury to the larger group, 
it doesn’t exercise it. It didn’t in the beginning 
in the case of a foremen’s union here; it has sinee. 

@. Does this exhibit illustrate those agreements 
in which the Coast Association has considered it a 
part of its function to supervise the agreements? 

A. It does. 

Q. Now, what does the Coast Association do for 

the purpose of making such a contract as has been 
offered in evidence here as Exhibit 34? What are 
the functions it performs? Who acts and what 
do you do? 
A. Im local agreements local committees of in- 
terested emplovers are either appomted bv the local 
associations, or for the purpose of considering their 
proposals and for the purpose of considering union 
proposals, those matters are cleared [62] directly 
to the ports and the Coast Association. 

(). What do you mean by ‘‘cleared’’? 

A. It means the Seattle Committee would clear 
with the Portland, San Francisco local associations, 
the Southern California and the Coast Association. 
It means the comparable bodies in those ports would 
study the effect of any Association proposal or 
Union proposal, would advise with the ports and 
say, ‘‘We agree,’’ or ‘‘Don’t agree,’’ or ‘‘ We sug- 
gest certain changes.’’ If there 1s a dispute or a 
difference, the Coast Association directors or event- 
ually the membership would be the deciding voice. 
We hardly ever get to anything approaching that 
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because, usually, in the exchange of ideas agree- 
ment is fairly quickly effected. 

Q. Now does the staff of the Coast Association 
supervise this method of clearance you referred to? 

A. We do, most meticulously. When there is 
an emergency matter, the teletype and telephone 
are used. When there is occasion for it, thorough 
preparation of all the facts underlying any situation 
is prepared. It sometimes involves a development 
of earnings from various waste material or work- 
ing conditions; sometimes the examination of a 
hazard. All of the material is prepared. A com- 
mittee of practical men then works it over, and 
then it goes to the larger group. By the time it 
has reached the larger group, all the formative work 
is done. By the time we have had the benefit of 
the experience of the men in the several ports, we 
are pretty much of a mind because the interests 
are common. 

Q. But that work of assembling opinions and 
assembling information [63] from the various local 
associations and its members is done by the staff of 
the Coast Association ? 

A. Yes, it is done by myself and a few workers 
close to me. 

Q@. Now, do direct representatives of the Coast 
Association likewise participate in the actual ne- 
gotiations of these local agreements. with the 
Union ? 

A. ‘The members of the Coast Association, as 
members of that and as members of the local asso- 
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elation, participate, yes. Sometimes the association 
joins. Sometimes counsel joins. Sometimes there 
may be a meeting on grave matters of representa- 
tives coming from a port to confer with the Coast 
Association directors. And always that oceurs at 
ihe time of the quarterly meetings, which are fixed 
and regular as routine. 

() 


ye 


Now, we have discussed procedure at to 
agreements other than the Coast longshoremen’s 
agreement. Just describe to me how the negotia- 
tions with reference to the Coast longshore agree- 
ment are carried on and by whom. 

A. When the time approaches for the considera- 
tion of changes in the Coast agreement—— 

@. (interposing) Well, I don’t want you to,— 
i want you to explain from the beginning as to 
what you have done and how you do it at the 
present time in a general way. 

A. Beginning with the last agreement? 

Q. Beginning with the last agreement? No, the 
one following the president’s Board’s Award. 

A. Beginning with the 1934 settlement of the 
sirike by agreement to arbitrate, the president’s 
National Longshoremen’s Board met for several 
weeks in San Francisco, and then it met in each 
of the major ports, Portland, Seattle and [64] 
finally Los Angeles or San Pedro. Open hearings 
were held. Witnesses from the Union and from 
the local port associations were present and gave 
testimony. The staffs of the several port associa- 
tions developed the factual material. J happened 
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to have been serving as sort of a predecessor to 
myself in a Coast coordinating way. I covered all 
the ports except down South, and went along for 
the preparation of the material. The result of that 
arbitration was based on the facts developed by the 
Waterfront Employers, the individual employers 
and the Association’s representatives in all of the 
ports. It resulted in the Coast argreement. In 
1936 there was a strike and settlement, and at that 
settlement there were representatives of all the 
port associations present in San Francisco. After 
the 1936-37 agreement was signed, there were cer- 
tain supplemental subjects involving a_ great 
amount of detail work. 

Q. If I may interrupt, that would be the begin- 
ning of the services of the plaintiff in this case? 

A. That is correct. The strike was settled Feb- 
ruary 4, 1937. The plans for the Coast Association 
were developed shortly thereafter. They were con- 
cluded in June. There were committees from the 
several ports that met not only on that but at other 
times to determine phases of the master agree- 
ment. From that point on, all Coast agreement 
changes have been considered carefully by all the 
port associations, and at all times when there was 
a major change impending, representatives were 
called in, stevedore and terminal men, from all the 
ports of the group. That was also true of all 
major arbitration. [65] 

Q. Now, from that time on, that is, 1937, since 
the formation of the Coast Association, the Coast- 
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wise longshore agreement has been negotiated and 
concluded by the Coast Association, is that correct? 

A, ‘That is correct. 

Q. Now, what does that involve in the way of 
effort ? 

A. Well, more than I lke to look back upon. 
For example, in the last hearings before the War 
Labor Board, with a special panel set out from 
Washington, we had six weeks of intense prepara- 
tion, two weeks of hearings, with representatives 
from the several port associations present through- 
out the two weeks hearings and for the preliminary 
few days in advance. Thereafter there occurred 
the development of a 260-page printed brief and 
factual statement for the industry of the many 
issues involved. There has since been a trip to 
Washington involved in this and now a hearing 
before the War Labor Board is impending before 
the award is handed down. 

Q. Ma... Foisie, there is nothing unique about this 
particular experience that you just had in connec- 
tion with the War Labor Board? 

A. here is not. 

@. I wish you would describe just generally the 
labor problem dealt with by the Coast Association 
in connection with this Coast agreement. 

A. Well 

Q. You can recall many circumstances identical 
with that or substantially so. 

A. We had representatives from the port asso- 
ciations for six weeks, two from each, in San Fran- 
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eisco throughout January [66] and February and 
part of March,—the latter part of January and 
the early part of March, in negotiation with Union 
representatives from the several ports, attempting 
to work out more nearly uniform working and 
dispatching rules. Those are the rules which tm- 
plement the master agreement. 

Q@. You are speaking about 1943? 

A. 1940. In all arbitration such as in 1942 
on we had representatives of the port associations 
present for a period during preparation, during the 
period of arbitration, which lasted some two or 
three weeks, sometimes thereafter, to clean up the 
chores. Any one of these agreements, based as they 
must be on statistical studies of factual maierial 
involved a great preparation and not always limited 
to the Coast staff. Many times the port managers 
are draw in, and sometimes some of the practical 
men lend their laboring oar. No labor contract is 
as simple as it appears In our experience. 

Q. Now, referring to the Coast longshore agree- 
ment,—once you have arrived at the agreement, is 
that the end of service which the Coast Association 
performs in connection with it? 

A. No. First—and we have had no change in 
the Coast agreement since 1920—we have had two 
awards 

o> You say 19208 

A. 1940. Excuse me. But at that time we had 
to submit the agreement to the entire membership 
for ratification. Once the ratification sets mn—the 
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Union ratifies it also—we then have the problem 
of administering the Coast agreement. There is 
the duty of handling grievances and [67] routine 
matters such as the registering of men. There are 
all the issues which have to do during the war 
with the war functions of recruitment and training 
and feeding and housing. There are a whole series 
of dispute procedures which inevitably attach to 
an industry which covers 15,000 men in 24 ports 
for nearly 200 companies and 60 local unions. The 
matter, although essentially simple, inevitably takes 
on a good deal of detail and means a great many 
chores, not all of them centralized. 

The Court: Mr. Reporter, will you read that 
answer. 

(Answer read.) 


Q. Mr. Foisie, under the Coast agreement, what 
provision is made for hiring halls? 

A. There is a provision which requires a single 
hiring hall unless the Union and the employers 
get. together in any port for branch hiring halls, 
in all the major ports except Tacoma and in such 
minor ports as the Union and the Association may 
desire. 

Q. How many hiring halls are now maintained ? 

A. Even during war conditions, out of about 
24 ports there are, as I recall them, about six in 
Washington and about fifteen on the Coast. 

The Court: That is, the 15 includes Washing- 
ton? 

Ihe Witness: Yes. 
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‘The Court: Nine more than the six? 

The Witness: Yes, that is correct. That is be- 
cause the distribution of ports appear on a large 
scale 

Q. (interposing) You mean there is a total 
of 15 on the Coast? [68] 

A. fifteen hiring halls under the Coast agree- 
ment; there are other hiring halls under other 
agreements. 


@. Six of which are in the Washington area? 
A. Six, except for Tacoma, which is separate. 
under a separate agreement. 
Q. Now, what does the longshore agreement 
require with reference to the expense of these 
hiring halls? o 
A. A joint sharing of expense by the Union Fun 
the Association. . 
@. And when vou speak about the Association: 
you are speaking about the Coast Association? — :; 
A. Yes; the Coast Association and the Union 
both. ae 
By the plaintiff in this case and the Union? 
That 1s correst. 
Hach bears one-half of the expense ? 
Exactly one-half. 
Is there such a hiring hall in Seattle? 
There is, sir. 
What is the difference between the hiring 
hall in Seattle and the one in Tacoma? 
A. Well, the Union in Tacoma, the I L A, oper- 
ates the hiring hall, pays for it entirelv. and meraly 


ee 


326 Griffiths & Sprague, vs. 


(Testimony of F. P. Foisie.) 
agrees with the Employers on the dispatching rules 
that are to be set up. 

@. In other words, the Union there has elected 
to maintain its own hiring hall at its own expense? 

A. It is a Umion hiring hall as against what 
we commonly call a joint hiring hall. | 

Q. Now, in the administration of the Coast 
Agreement, is there a system of committees which 
function in its administration? [69] 

A. Under the Coast agreement there is a joint 
local labor relations committee for each port, set 
up under the Coast agreement but by the loeal 
union and the local employers association obligated 
to administer the contract as a part of the Coast 
contract; and that joint labor relations committee 
in all ports has regular meeting dates—— 

Q. (Interposing) Now does that labor rela- 
tions committee in these several ports manage the 
hiring hall? 

A. It does, and handles grievances and handles 
matters of recruiting more men, registering men 
and the like; and it settles disputes. One of its 
largest activities—at least, one of its most difficult 
ones is the adjudication of disputes. If those dis- 
putes are not settled locally by joint settlement and 
joint signature, the facts are submitted to the 
Coast Joint Labor Relations Committee, consisting 
equally of members of the Union and the Coast 
Association. If we in the Coast Association ean’t 
settle it, it goes to an arbitrator. 

Q. Now, will you please tell us over the period 
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that this contract has been in effect what number, 
if any, of issues have arisen which have been dis- 
posed of by local committees without going io the 
Coast Committee and then to arbitration? 

A. I can’t say exactly. 1 know most disputes 
are settled by agreement locally. Of the disputes 
which have come to the Coast Committee, only a 
portion have been settled because by that time the 
conditions are pronounced, and we have had over 
200 arbitrations under the Coast authority where 
arbitraters presided as in a sense this court pre- 
sides, where counsel for the Union and the -Asso- 
elation {70} conduct the hearings, where a court: 
record is made, where a written award is handed 
down, which award becomes a part of the !ong- 
shore contract. 

). [In addition to the type of arbitration pro- 
vided for in the longshore agreement itself, has 
the administration of the Coast agreement resulted 
in other types of arbitration ? 

A. I am not sure of your question unless it 
refers to the war 

Q. (Interposing) That is what J am refer- 
ring to. 

A. War Shipping Administrator Admiral Lend 
set up as part of the War Shipping Administration 
a particular war labor body devoted to the Peatfie 
Coast cargo handling called the Pacific Coast Max- 
time Industry Board. 


@. And have matters been required to be sub- 
mitted to that Board by the Coast Association in 
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connection with the longshore agreement and other 
agreements ? 

A. Many; and the Union likewise. 

@. And when you say many, can you give us 
any rough estimate of the number? 

A. We have met probably on the average of 
once a week for two and a half years; sometimes 
two and three times a week. Probably the average 
would be once a week at least. We have at all 
times the authority to increase wages or hours. We 
have had some difficult adjustments which required 
formal records and elaborate hearings in about per- 
haps 30 cases in two and a half years. 

@. Now, what does the staff of the plaintiff in 
this ease which performs these function that you 
have described consist of? [71] 

A. The Coast Association staff consists of my- 
self as president; of Mr. Boyd, the Secretary- 
treasurer, who is here, of the Coast Association; of 
Mr. Robertson, an experienced research man; of 
two persons who serve 1n a statistical capacity; of 
counsel, not merely one man but a staff available 
at times employed as counsel. At times I have help 
secured from the ports’ staff. That would deseribe 
probably the working staif. 

@. Now, you have described the staff of the 
Coast Association as it exists at its headquarters? 

A. Yes. 

®. And those headquarters are maintained im 
the offices in San Francisco? A. ‘Ther ane. 

Q. I assume, of course, in addition to what you 
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have deseribed you also have adequate stenographic 
help? 

A. Qh, yes, all of the necessary personnel. 

@. And other clerical assistance? 

A. That is right. I thought your question was 
directed to the work of the Coast Association in 
connection with the Pacific Coast Maritime JIndus- 
try Board. | 

Q. No, I am speaking generally, and so if your 
answer is not as complete as you would have made 
it, complete it. 

A. Of course, all the port associations are 
staffed on the Coast Association budget. Those staffs 
are responsible to me on policy matters; they are 
responsible to their trustees on administrative mat- 
ters and in certain functions performed locally. 
Whenever there are labor disputes in any port, 
they are the persons, the manager and his agsist- 
ants, his office assistants—they are the persons who 
must [72] begin to handle the disputes, develop the 
detail, present the records, whether it be in local 
hearings or to us in San Francisco to be handled 
through the Coast machinery. 7 

@. Well, is there a staff of the Coast Asso- 
ciation located in Seattle? 

Oh, yes. 

And on the payroll of the Coast oon 
That is correct. 

What does it consist of ? | 
The manager, mm this instance in Seattle, a 
vice-president of the Association, receives part of 
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his salary from the Coast Association, the major 
part of it. 

Q. You mean as vice-president of the Coast 
Association ? 

A. Exactly; the manager of the local association, 
his assistant, another assistant stationed in ‘l’acoma. 
That is the major executive staff. 

Q. And does the Coast Association maintain and 
pay for an office in Seattle? 

A. Oh, yes. We have other activities not on the 
labor side in Seattle as well, accident prevention 
and the like. 

). We will come to that. But for the purpose 
of housing the staff of the Coast Association, Seattle 
offices are maintained? A. Yes. 

Q. Ave those offices shares with the Waterfront 
Employers of Washington? 

A. To the extent that the Waterfront Employers 
of Washington carry on central pay service for the 
members’ longshoremen who work interchangeably 
for the employers, and to the extent that the local 
association renders service to its [73] members in 
the way of collective reporting, in withholding in- 
come, social security and other forms of activities, 
those activities are locally financed and locally con- 
trolled. All other services are Coast in function and 
Coast in cost. 

Q. Docs the Coast Association maintain similar 
offices in Portland, San Francisco and San Pedro? 

A. Yes. 

Q. You referred to the Pacifie Coast Maritime 
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Industry Board and will you tell the Court what 
the membeiship of that Board consists of, who are 
the members? 

A. Six persons constitute the board with certain 
alternates: two representatives of the public, two 
representatives of our Coast Association, two rep- 
resentatives of the District Union; all six appomted 
by the administrator, but the Union and ourselves 
nominate for the consideration of the War Shipping 
Administrator the persons which he has in all in- 
stances thus far named. In addition, alternates are 
appointed, two from the Union and two from the 
Employers. Mr. Middleton is an alternate who is 
here. In addition, in ali matters concerning the 
International Longshoremen’s Association at Ta- 
coma, Anacortes and Port Angeles, where they are 
concerned, there are two alternates appointed from 
that union, and two Internationa! Longshoremen 
and Warehousemen’s Union representatives drop 
out. | 


Q. Do you act as a member? 
A. Yes. 


Q. i think you have pretty well described that 
organization, but it was not directly described, and 
I wish you would [74] tell us what the functions of 
that organization are. 

Mr. Gose: What is that? 

Mr. Dobrin: ‘The Pacifie Coast Maritime In- 
dustry Board. 


A. That is a creature of the War Shipnine Ad- 
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ministrator, appointed under the executive author- 
ity granted 

The Court: (Interposing) That is the War 
Shipping. Administrator ? 

The Witness: War Shipping Administrator, Ad- 
miral Land. | 

A. (Resuming) That Board was created largely 
out of the movement for joint labor-management 
committees, but in this instance with representa- 
tives of the public appointed as well and with 
eertain powers. Its objective was to increase effi- 
ciency in cargo handling on the Pacific Coast. It 
had some rather wide power. Those powers in- 
cluded such a factor as the right to set aside a 
portion or all of the labor contracts. That has been 
somewhat circumscribed since. It has developed 
more and more into a welfare board, a board for 
the securing of adequate housing, gasoline ration- 
ing, feeding, shelter, transportation of men to and 


from ports that are selected for our members—we 
procure longshoremen; and such related activities. 
It has handled at all times disputes and still does. 

Q. Disputes which are not otherwise settled 
under the Coast longshore agreement? 

A. That is correct. 

Q. Was it created in the interest of the United 
States Government in the movement of cargoes by 
the War Shipping Administration [75] for the 
Arny, the Navy and other governmental agencies? 

A. Solely for them and under executive author- 
ity of the War Powers Act, I believe. in any event, 
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its sole purpose was, following Pearl Harbor, to 
expedite the movement of cargo, and we are led 
to entertain the belief that it will be done away 
with once the war is over. : 

Q. In addition to the Coast Association furnish- 
ing the services of yourself and another member of 
the Coast Association, does the Coast Association do 
anything else for this Board? 

A. Yes, a good many activities. First, we de- 
velop a great deal of statistical data required as to. 
the availability of men, the demand for men. Our. 
member companies do it. it is cleared and tabulated 
in hehalf of the Pacifie Coast Maritime Industry: 
Board. Certain matters they are not in position to 
earry on. Until recently all gasoline ration certifi¢a-. 
tion was earried on by the Association. ‘That has 
just been taken over after two and a half years. 
The building of shelters has largely been at the 
request of the Martime Industry Board. The han- 
dling of allocation—that is, the determination of. the: 
need and supply of men, not of supply of men, but. 
the balancing of that problem, particularly :in. dis- 
tricts like the Columbia River and Puget. Sound, 
where you have so many ports and the shifting’ of 
ships and where there is a shortage of men, with 
the Army, Navy and War Shiping Administration. 
determining what ships are hot ships and where 
men should go—all those vital matters are matters 
of daily routine and operation by the staff of the. 
Coast Association centered [76] in the local asso- 
clations. | 
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Q. And that information is transmitted through 
you to this Pacific Coast Maritime Industry Board? 

A. Yes. 

@. You used the expression ships that are ‘‘hot.”’ 
What does that mean? 

A. Where military necessity indicates that a 
given ship must leave a berth at a given time to 
make another berth or go to sea or make some cargo, 
make a point of loading certain urgent cargo, what- 
ever may be the factors which control the military 
position in the service of supplying both Army 
and Navy, and, incidentally, including lend-lease to 
Russia, Britain and so forth. All those factors, all 
those phases as far as the supply and the need of 
men are concerned are developed by the Association 
and placed in the hands of the authorities. 

Q. Are you referring to the Coast Association ? 

A. Oh, yes. 

@. What activities does the Coast Association 
have in connection with such Federal agencies as 
the National Labor Relations Board and the War 
Labor Board? 

A. Under the master contract for the Coast, all 
matters arising under that within the field of the 
War Labor Board, any dispute, must be handled by 
the Coast Association to the War Labor Board, 
whether it is regional or national, and anv action 
on port labor agreements that likewise arise. We 
haven’t had so much to do with the National Labor 
Relations Board because we were umomzed long 
hefore the Wagener Act, but we have had some work, 
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and that has been done entirely by the staff of the 
Coast Association, even if [77] the issues were 
local. : 

Q. What direct contacts and functions has the 
Coast Association performed for the Army, the 
Navy, the War Shipping Administration and other 
government agencies at their request? 

A. We have nothing to do with the Army, Navy 
and War Shipping authorities on contractual mat- 
ters with stevedores, steamship and terminal com- 
panies. Ours is a labor function and 1s limited to 
that. Within the labor function we have a great deal 
to de with them. We have no official connection, but 
we are relied upon constantly to help. For instance, 
with regard to the accident prevention activities 
of the Army Transport Service, it had its first 
basic data and experience out of the Accident Pre- 
vention Bureau of the Association. In the matter 
of information as to labor agreements and Jabor 
conditions and labor practices the Association 1s 
consulted constantly. In the matter of prevention 
of pilferage, we are expected by the Army and 
Navy and War Shipping to carry the banner in 
keeping that down, and they have supported us, 
and we have made some helpful progress in that 
direction. And, of course, the entire field of re- 
porting possible disputes or actual disputes, the 
securing of the data as to the cost and best remedy— 
in that entire field the authorities rely upon the 
Association because we have the staff for doing 
it. And hecause these agreements are almost en- 
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tirely Association agreements, obviously, the an- 
swers must come from that source. However, that 
is purely a cooperative arrangement; we have no 
contractural relationship. 

@. Now, in connection with these various fune- 
tions of the [78] Coast Association to which you 
have made reference who pays the bills? 

A. ‘The members pay the bills 

Mr. Gose: Just a minute. Do you mean directly 
or indirectly? Well, I will take it up on cross 
examination. 

@. Does the Coast Association pay the expenses 
for the functions you described ? 

A. The Coast Association carries the entire cost 
with the single exception of the service of central 
pay and collective reporting. 

®. That. brings me then to this 

The Court: (Interposing) Service of what? 

The Witness: Central pay service and collective 
reporting. The central pay service was a develop- 
meut by the employers to meet the needs of the 
longshoremen so that the men who had money 


coming would not have to run around from one 
company office to the other. We have gone ahead 
for a couple of decades, and we pay them centrally 
so that a man goes to one place, no matter for what 
employer he works. That is a local function. The 
second 


Q. Pardon me. I was going to ask you a question 
in a little different form, and I think vou will 
bring out the same answer. But to make the record 
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clear, what are the functions of the local associa- 
tions, of which the Waterfront Employers of Wash- 
ington is one? 

A. ‘The two activities or functions as you de- 
scribe them are central pay service and collective 
reporting. Then the detailed administration of all 
agreements is local, but it is at Coast expense. A 
local board of trustees sits [79] and works, and that 
board of trustees develops cooperation between the 
ports. They carry on the work, but the staff is paid 
by the Coast, and the cost of all the other activities 
except those two is borne out of Coast tonnage fees. 

Q. All right. Now, getting back again to the 
function of the local associations, you spoke of col- 
lective reporting and central pay office? 

BS Wes. 

Q. Now, the central pay office is a function, as 
I understand it, Mr. Foisie, that the local associa- 
tion takes over for the individual employers of 
longshoremen ? A. That is correct. 

Q. In other words, they pay the men with money 
furnished by the employer? 

Pe What is right. 

@. And what is this collective reporting that 
vou are talking about? 

A. If I weren’t in a court, I would say it 1s a 
headache. Actually, it is a service rendered of a 
highly technical sort for all members of the Asso- 
ciation under the several governmental require- 
meits centering in the treasury department and 
relating to social security legislation; the withhold- 
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ing tax; the reporting of combined earnings because, 
while the earnings of any one longshoreman from 
any one employer would not be substantial, the 
accumulation of those earnings becomes a valuable 
record; the withholding of taxes; the paying of the 
victory tax when that was present; the deduction 
of unemployment insurance; the payments by the 
individual longshoremen in some ports, [80] not 
here—I mean by employers of the premium re- 
quired by law for old age benefits. All those are 
activities which vary some in the different port 
associations. 

Q. i wish you would discriminate when vou use 
the term ‘‘association’”’. You are now speaking 
solely about local associations ? 

A. Local associations. San Francisco is an asso- 
ciation for all practical purposes the same as Se- 
attle, Portland and San Pedro. The Coast Asso- 
eiation is detached from the San Francisco local 
association just as much as it is detached from this 
in that these functions are carried on separately. 

Q. Would it be fair to say that whereas each 
emplover of a longshoreman would have to issue 
a check and make such reports for tax purposes 
under Federal and State agencies, the local asso- 
ciation for the gruop of employers performs that 
service so that the longshoremen gets paid at a 
single place and does not have to go to several 
employers? 

A. Due to the peculiar nature of employment 
and the interchangeable nature of employment of 
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longshoremen, coupled with the fact that the mem- 
bers have developed cooperative relations among 
themselves for years in dealing with labor, certain 
of our functions or services are performed in this 
field which are not common to waterfront employers 
anywhere else in the country; but they are common 
throughout the Pacific Coast. First, the longshore- 
man gets all his money at one spot, an association 
office. He is not employed by the Association, but 
he gets all his earnings from the employers at one 
spot. Second, certain functions in reporting to the 
government are rendered by the [81] Association 
for its members. By carefully drawn and completely 
effective agreements, government bodies are served 
as well as the members are served and the long- 
shoremen are served by having this collective effort. 

Q. Now, those two things are the functions of 
the local association ? cc 

@. And do the local associations carry on those 
functions at the local association’s expense? 

A. Entirely. 

Q. How is that expense collected? 

A. From the employers of longshoremen by a 
percentage of the payroll determined by the local 
association trustees. 

Q. Durine the course of your testimony you 
have referred to the Accident Prevention Com- 
mittee or Bureau, rather? 

m” hat is correct. 

> Vell the Court what that is. 

A. That is an organized accident prevention 
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activity of the Coast Association which had its 
origin before the Coast Association in 1927, which 
has continued its existence ever since and which 
has become a part of the Coast Association expense 
and under control of the Coast Association itself. 
The Bureau has a staff of resident engineers in 
each of the major ports, three in Seattle, one in 
Portland, four in San Francisco and three in San 
Pedro under the direction of a Chief Safety En- 
gineer, an assistant and likewise office staff in all 
ports. The budget runs $80,000 last year, $100,000 
next year. Every effort is made by the Bureau 
staff through committees of employers called Acci- 
dent Prevention Committees in the [82] several 
ports to make available to all the members in each 
port all the causes of accidents, remedies for acci- 
dents, to help carry on training in first aid, to 
develop a national program, to hold meetings. 
That has been going on since 1927 and it has become 
accepted as one of the most valuable services of 
the Association. 

Q. You are speaking now of what association? 

A. The Coast Association. I might measure the 
value by stating that the War Shipping Adminis- 
tration authorities advise that an analysis of costs 
on this Coast of insurance for longshoremen and 
harbor workers compensation premiums discloses 
the average is 8.6. On the East Coast, without this 
effort, it is 15% of the payroll. So that in that 
sinewlar particular, without being able to say that 
the Accident Prevention Bureau is the cause of 


Wd 
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all of that—we know it is not but it is unquestton- 
ably accepted as a significant factor. Some of the 
companies even succeeded in getting a rate below 
8.6. 

Q. Does the serviee of the Accident Prevention 
Bureau result in any financial saving to members 
of the Coast Association ? 

A. To the extent—— 

Mr. Gose: (Interposing) Just a minute. If 
the Court please, I wish to object to this line of 
testimony. I think it is calculated to show some 
reasonable value of the benefit of these services to 
the plaintiff. May I inquire as to whether that is 
the purpose ? 

Mr. Dobrin: The purpose is to show what serv- 
ices were performed for our members, what value 


it has, certainly. 

Mr. Gose: If it is caleulated for the purpose 
of [83] claiming liability on the theory of quantum 
meruit, I shall interpose an objection to all this 
line of testimony. 

The Court: All right. You may have an objec- 
tion to all of this and an exception to the Court’s 
overruling your objection. The witness may answer. 

Mr. Dobrin: Read the question. 

(Question read.) 


A. Because the Association does not enter be- 
vond the labor field into the contractual relations 
of its members either in making stevedore or ter- 
minal or other contracts or the buying of insurance, 
we can only rely upon the evidence voluntarily 
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siven to us by our member companies. We know 
our members enjoy a premium rate for their com- 
pensation insurance not much more than half what 
their associates on the Kast Coast have. The econo- 
mies ave marked and are accented as standard; and 
as a full justification for the value of the com- 
pensation to its membership, it is recorded in our 
minures throughout by voluntary expression of 
members. 

Q. Now, in connection with the accident pre- 
vention work, what is the purpose of the Coast 
Association going into that field? 

A. Because it is a vital phase of labor relations. 
It is considered to be directly related to labor re- 
lationship. Where you have safe working conditions, 
yout men are for vou. Where they are hazardous, 
they are against vou, and they should be. The only 
eause, the one justifiable cause under our Coast 
labor contract which fully justifies the stoppage of 
work, and the only one in which the men have been 
[84] 


Mr. Gose: Just a minute. While still preserving 


upheld when they have exercised it 


my precious objection, I would like to object from 
still another point, and that is all these theories 
are pure hearsay and conclusions on his part. The 
inqvury does not justify a speech. T think the wit- 
ness should be directed to answer the questions on 
the basis of his own information and not the basis 
of conelusions and hearsay. 

The Cowt: T am rather doubtful of this last 
answer, 
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The Witness: Well, sir, I can get the contract. 
The labor agreement has it right in it. All I have 
said is there in so many words. 

Q. It is in the labor contract? 

A. I am not stating a judgment of my own. 
IT will get it if you will look at it. 

Mr. Gose: I wish the witness would confine 
himself to answering with statements of fact. Every 
question has been responded to with an oration 
Olea sort. 

Mr. Dobrin: Well, I don’t think that is correct. 
It is not necessary to say those things. 

The Court: I will say that it would seem to 
me that this last statement was the expression of 
a theory. The witness, however, says it is embodied 
in the labor contract. I will let him answer, and you 
have the privilege of cross examination. 

The Witness: May I read the contract sir? 

Mr. Dobrin: No, it will not be necessary. 

@. Finish your answer. 

A. How far did I get? 

(Question read.) [85] 


A. (Resuming) I think I should have said if 
I did not say when the men have exercised it, they 
have been upheld. It is required that the employer 
must provide a safe working place, and if it is not 
provided, the men are to stop work. T am_ not 
sure I have made it coherent in there. 

Q. I think it is now. When an issue such as 
that arises on the job, who comes there to dispose 
of it? 
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A. ‘The manager of the local association and the 
Chief—the Accident Prevention Engineer in charge 
in that area goes to the job. If the situation is 
risky. work stops until some adaptation is made. 

Mr. Gose: Just a minute. That is the very sort 
of thing I objected to. The question was, ‘‘Who 
goes?’’ He answered it. Now we start to enlarge 
Ol Ike 

Mr. Dobrin: All right. 

Q. What does he do when he gets there? 

A. The Accident Prevention Engineer 

Myr. Gose: I want the witness to answer the 
question. 

The Court: Well, I will say that Mr. Gose’s ob- 
jection is well founded. The witness answers the 
question and then proceeds to—— 

Mr. Dobrin: He anticipates the next question. 

The Court: He answers what he assumes will 
be your next question, which might not be. All 
rignt. 

A. (Resuming) The Accident Engineer goes 
down to the job and inspects it. 

Q. And what does he do, if anything, if he is 
not satisfied with the conditions that the particular 
employer may have [86] in effect there? 

A. If in his judgment and as a result of his 
experience he finds there is a justifiable eause for 
complaint or knows a way of avoiding the cause 
of a complaint, he goes to the employer concerned— 
in this case the walking boss—and says, ‘Please 
change this operation in such and such a manner 
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to make this foolproof.’’ I think I may say it 
because I am responsible for the protection of these 
men though not immediately so. 

The Court: Well, it is now 4:30. I will adjourn 
this case in a few minutes until tomorrow morning. 
I have a question of counsel. Having had the bene- 
fit of this day’s work, what do you think of vour 
prediction this morning of two days? 

Mi. Dobrin: I haven’t changed my prediction. 

The Court: In other words, up to now the case 
has taken no longer than you expected? 

Mr. Dobrin: No, and I have put in, I think, 
the majority of the material that the other side 
would want to put in. 

The Court: What do you think, Mr. Gose? 

Mr. Gose: Counsel has taken a little longer than 
I anticipated when I made my prediction, but as 
this is his only witness I would think that we 
could still get through in two days. 

Mr. Dobrin: I have one witness on a couple of 
these exhibits in case you don’t admit them. 

The Court: Counsel, tomorrow evening, when, I 
imagine, if this ease is not finished, this case will 
be adjourned until Tuesday morning. | am in 
Yakima on [87] Saturday. I have no cases now 
set for trial Tuesday. The matters which were set 
for trial have been continued. I am not inviting 
you to go over until Tuesday because I have a num- 
ber of matters for consideration that I hope to do 
more than just consider; I hope to decide them. 
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But if you do not finish by tomorrow, the Court 
will be open for you Tuesday morning. 

Mr. Dobrin: Mr. Long tells me we will be here 
Tuesday. 

The Court: The Court will be open for you 
Tuesday morning at 10:00 o’clock. J am not inviting 
you to continue that long, but I wish counsel on 
both sides to know that I don’t wish either of you 
to jeopardize any position of yours or any rights 
of your client by attempting to hurry this for the 
Court’s assistance. 

(Whereupon at 4:35 p.m., a recess herein 
was had to 10:00 a.m., March 23, 1945.) [88] 


Seattle, Washington, March 23, 1945; 10:00 a. m. 
(All parties present as before. ) 

The Court: Are the parties ready at this time? 

Mr. Dobrin: Yes, your Honor. 


The Court: All right: The witness Foisie may 
be recalled to the stand. 


K.P, FOISIE 


resumed the stand and testified further as follow: 


Direct Examination (Resumed ) 
By Mr. Dobrin: 
©. Does the Accident Prevention Bureau per- 
form any specific service in connection with the 
equipment used by longshoremen ? 
A. Yes, indeed. 
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Q. And what is that? 

A. All services arising out of experience which 
indicates what is safe equipment and what is unsafe 
and how to make unsafe equipment safe. : 

Q. Does the Bureau do anything relative to the 
use of shoes? A. Yes. 

Q. What is that? 

A. It aided in securing, in effecting arrange- 
menis with the shoe dealers and manufacturers to 
procure a highly approved type of safety shoe, and 
effected arrangements with the rationing authorities 
in cooperation with the government to provide a 
supply of such shoes to be made available to [89] 
the longshoremen and encouraged them to buy them 
and use them. 

Q. Does the Accident Prevention Bureau carry 
on an education program among the longshoremen 
in safety matters? A. It does. 

@. And what is the nature of that program? 

A. Varied. It extends from training large num- 
bers of longshoremen in first aid to holding dinner 
meetings and other meetings with walking bosses 
for the discussion of safety problems; the sctting 
up in most of the congregating places of longshore- 
men of poster service. Meetings are arranged with 
employers for the purpose of discussing and de- 
bating safetv measures. Special consulting service 
is given to employers who want intensive considera- 
tion given to their respective operations. And the 
service is available to the governmental authorities 
interested in accident prevention. 
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®. You referred to a poster service. What is 
that? 

A. What I think ordinarily is understood as 
display posters, changed weekly, placed upon stan- 
dard bulletin boards, kept alive and current and 
placed at positions where large numbers of long- 
shoremen will see them. 

(). And what is the nature of the information 
transmitted by these posters ? 

A. Sometimes cartoons attempting to point the 
moral, and by humor through caricatures. Some- 
times appeals to self interest In preventing accidents 
so that a man is able to take care of his family 
obligations. Sometimes these days the posters con- 
tain a patriotic appeal with art work; sometimes a 
slogan; the customary educational poster work. [90] 

Q. Does the Coast Association furnish safety 
kits? 

A. To its own staff. The companies do that for 
their own walking bosses. 

@. And has the Accident Prevention Bureau also 
established a code of safe practices? 

A. Yes. 

@. And what is the nature of that code? 

A. It is a publication given wide distribution, 
first adopted as a voluntary accident prevention 
measure by employers up and down the coast 
through their respective associations. It was first 
adopted in 1932 I think. It may have been earlier. 
It was not later. It has been slightly amended 
since. It has been republished. It is a compila- 
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tion of safe practices for management and for men 
resulting from the experience drawn from actual 
accidents as to how to prevent them. 

Q. In connection with the war effort, what use 
has been made of that safety code in the services for 
accident prevention by the Army, Navy, War Ship- 
ping Administration and other agencies ? 

A. There is close liaison between the Accident 
Prevention Bureau and the three governmental 
services mentioned. All three call upon the experi- 
ence of the Association’s staff and committees and, 
particularly, the Chief Safety Engineers in each of 
the areas as well as San Francisco. When a special 
problem arises calling for extraordinary care, for 
example, such as the handling of explosives, our 
men have been ealled in, and they have made careful 
studies and placed those before the authorities for 
such action as they wish to take. And they have 
quite frequently [91] adopted them in big or in 
substantial part. The training of engineers as well 
as enlisted men and officers of the Army and Navy 
has gone on at some length under the teaching and 
direction of our experienced safety men. 

Q. You referred in your testimony yesterday to 
the local labor relations committee created by the 
Coast agreement. Who directs the activity of the 
local Labor Relations Committee in the Port of 
Seattle? 

A. For the employers, the manager. 

@. And that is a member of the staff of the 
Coast Association ? A. He is. 
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Q. And do the members of the Coast Associa- 
tion who serve on the Labor Relations Committee 
recelve any compensation? 

A. The members who are employers receive no 
compensation from the Coast Association. 

Q. How often does this Labor Relations Commit- 
tee meet? 

A. Quite regularly; once a week, occasionally 
twice a week, and I think here for months past 
quite always twice a week. 

®. And does the staff member of the Coast Asso- 
ciation keep the minutes of those meetings? 

A. He does. 

(). And directs its activities ? A. He does. 


@. And does he report the doings of the local 
Labor Relations Committee to the central office of 
the Coast Association ? A. He does. 

©. And does the Coast Association follow the 
Labor Relations Committee meetings in each of the 
several ports? A. Ht does. [92] 

Q. And what, if anything, does the staff of the 
Coast Association headquarters do with reference 
to these minutes ? 

A. First, it attempts to absorb the experience of 
all the ports; then to see that it is interchanged be- 
tween the ports; then to offer advice on matters 
which are coming up for consideration which have 
not been finally disposed of. And always when there 
is a matter of Coast policy involved, to be eertain 
that it conforms or that the manager ts directed 
in the premises what to do. 
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Q. Does the Labor Relations Committee in each 
port supervise the dispatchers in the hiring halls? 

A. The Joint Labor Relations Committee does. 

Q. And when you refer to the Joint Labor Rela- 
tions Committee, you are referring to the full com- 
mittee consisting of three employer representatives 
and three Union representatives? 

A. Yes. 

®. Inthe Port of Seattle of what does the execu- 
tive staif of the hirmg hall consist? 

A. A chief dispatcher, three assistants, a clerk, 
one of the dispatchers, I think, doing both duties; 
two janitors. 

@. And is the expense of that staff borne jointly 
by the Coast Association and the Union? 

A. Equally, yes. 

Q. Hgually? 

A. Yes, with the Union. 

Q. Now, will you explain to the Court the 
process whereby men ate obtained from the jointly 
maintained hiring hall by members of the Coast 
Association? [93] 

A. Because there is almost no commercial cargo, 
the ordering of gangs is confined almost entirely 
to Army, Navy and War Shipping services. War 
Shipping embraces all of the lend-lease activities, 
British, Russian, Dutch and so forth. When the 
government services mstruct their contracting steve- 
dores what work is to be done on which jobs and 
where and the type of cargoes to be handled and 
all of the other arrangements, the contracting steve- 
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dore members of the Association either report to 
or are telephoned by the Association’s assistant to 
the manager, who handles the allocation of gangs. 
If these is to be no shortage of gangs, then the order 
is placed by the several services with their con- 
tractors, and is then relayed to the dispatcher. If 
there is to be a shortage of gangs, then the allocator 
settles with the three services which are to have 
priority, and then he notifies the contractors of the 
revised orders as directed by the government serv- 
ices. If there is to be a shift of gangs between 
ports, he, the Association staff man, the allocator, 
advises the parties at interest. Then the employer 
having placed his orders with the dispatcher re- 
eeives the gangs as ordered and at the time and 
place and in the appropriate numbers. 

Q. And is that entire system of dispatching and 
the supervision of that dispatching provided for in 
the Coast labor agreement and in the actions of 
the Labor Relations Committee ? 

A. Rather in the latter. It is not specifically 
provided in the Coast labor agreement, but it is 
generally provided for in the obligation and duties 
of the Joint Labor Relations [94] Committee as 
set forth in the agreement; and if there is a dispute 
in any case, it would go to the Coast Labor Rela- 
tions Committee as provided in the agreement. 

Q. Does the same system of dispatching apply 
in the Port of Tacoma? A. It does. 

@. Will you explain to the Court why the Port 
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of Tacoma’s hiring hall is different than the setup 
in Seattle? 

A. First, because the Union, with a long history 
of responsible conduct, wanted it, wanted the hall 
other than under joint management. ‘he hall is 
a Union hall, not joint, by the National Longshore- 
men’s Board. 

@. May I interrupt just a moment? What I - 
wanted you to elarify, if you will, is that or is it 
not the same union that operates in Seattle? 

A. It was the same general union, when the Na- 
tional Longshoremen’s Board made its award, but 
it secured a different affihation or certification by 
the National Labor Relations Board in 1938,—1840 
I think. 

@. And is a separate contract made with the 
Union with jurisdiction in Tacoma? 

A. There is. 

Q. And is that contract supervised and con- 
trolled by the Coast Association ? 

me It is. 

Q. And that contract is,—for the purpose of sim- 
plicity, that is an A F of L Union, is it not? 

A. It1s. 

@. And the Coast agreement is with the CIO 
Union? eet is. Poor 

Q. What other members are included in the A 
F of L agreement ? 

A. Anacortes and Port Angeles. 

@. And are all other ports on the Pacific Coast 
included in the CIO Coastwide agreement ? 
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A. Yes, as far as longshoremen are concerned. 

Q. That is what [ am referring to. What does 
the pool of longshoremen in ports consist of in the 
port of Seattle? 

A. ‘he day by day reports of employers indicate 
the average total available strength of about 2,000 
to 2,200 men all inclusive with 84 organized gangs. 

@. And will you explain to the Court just briefly 
what you refer to as a gang? 

A. A gang consists in this port of a hatch tender, 
who also runs the gang; a double winch driver; 
two men to sling up at ships side and six men 
minimum in the hold discharging; with two men 
added for loading. If the winches are to be driven 
singly, an additional winch driver is added. We 
regard ten men as a standard minimum ship gang 
and twelve for loading; thirteen for single winches. 
At times additional men are added under particular 
circumstances. 

. Do either men or gangs work steadily for 
the same member of the Coast Association at all 
times ? A. No. 

@. How do they work? 

A. They work as dispatched by the Union dis- 
pateher out of the hall on the basis of low earnmgs, 
rotationally as it were. 

@. Then is it fair to say that any individual 
longshoreman or gang during the course of a year 
would be working for every [96] member of the 
Coast Association who does work in any particular 
port? 
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A. Who does ship loading in that port, yes. 

Q:. Now, is what you have explained about Seat- 
tle and its dispatching system, the method of dis- 
patching men,—is that substantially the same im 
the other ports? A. It is. 

Q. Does the Coast Association perform any func- 
tion for its members in connection with legislation ? 

Eee) Cs. 

@. What function does it perform im that ¢a- 
pacity ? 

A. It studies all legislative measures in the three 
States ef Washington, Oregon and California and 
such proposed Federal legislation as directly affects 
our port labor conditions. The Association does not 
study general proposed labor legislation, but spe- 
cifically that which is of direct and immediate in- 
terest to port labor conditions such as workmen’s 
compensation, accident prevention and the like. 

Q. And is this information obtained by the Coast 
Association circulated to its members? 

A. Yes. 

@. And discussed by its members? 

cae Noe. 

@. And then, presumably, the staff of the Asso- 
ciation takes such action in respect thereto as the 
members may request ? A. As they direct. 

Q. Now, does the Coast Association perform any 
functions for its members specifically in connection 
with contracts with government agencies in the ad- 
ministration of them? [97] 

A. Yes, 
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Q. What does it do? 

A. First, we provide the agencies, as they re- 
quest, with what copies of labor agreements as they 
may wish. We notify the government agencies of 
impending or actual labor disputes. We notify them 
of impending changes in contracts which may add 
additional expense. The government agencies are 
frequently represenetd at our Labor Relations Com- 
mittee meetings. 


(). I would like to go back to that a moment. At 
the Labor Relations Committee meetings in the 
several ports, including Seattle, do representatives 
of the Army, Navy or War Shipping Administra- 
tion attend ? 

A. Frequently; not invariably, but almost al- 
ways representatives of the Army are present; of 
the Navy not so often, but still frequently; of War 
Shipping, they are always represented through staff 
men of the Pacifie Coast Maritime Industry Board. 
All three services may be said generally to be rep- 
resented at such Labor Relations Committee meet- 
ings. 

Q. It that true both of those meetings in the 
local ports and those of the Coast Labor Relations 
Committee ? 

A. It is true of the local Labor Relations Com- 
mittee; it happens less often in the Coast Labor Re- 
lations Committee meetings. 

Q. Do representatives of Army, Navy or War 
Shipping Administration attend any of the general 
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meetings either of the directors or the membership 
of the Coast Association ? 

A. Yes. It isn’t routine, but it is quite frequent. 

Q. What is the purpose of their attendance? [98] 

A. ‘They are vitally interested in what goes on. 
Their need to be informed and their desire to eéo- 
operate and at times to make proposals,—all this 
arises out of the fact that the contracts are master 
labor contracts. 

Q. Does the Coast Association maintain legal 
counsel at its head office? A. Yes. 

®. Does it maintain legal counsel in each of the 
main four ports? A. It does. 

Q@. All at the expense of the Coast Peon 

A. Yes. 

Q. I eall your attention to this statement ap- 
pearing in Plaintiff’s Exhibit 24, which is Minutes 
of Meeting of the Board of Trustees of Waterfront: 
Employers of Washington of Mareh 10, 1943 as 
follows “‘ Discussion of delinquency of Messrs. Grif- 
fiths and Sprague and other members of the Asso- 
ciation in the matter of tonnage assessments. due 
to the Waterfront Employers Association of the 
Pacifie Coast for work done by them for the U. S.. 
Army and Navy.’’ 

Will you state whether or not there are. presently 
in existence any delinquencies other than the de- 
fendant in this case? 

A. ‘There are two in out ports. 

@. In addition—— 

A. To Griffiths and Sprague. 
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Mr. Gose: It is understood, of course, that I 
don’t coneede a delinquency in any sense, if that is 
ecouusel’s interpretation. 

Mr. Dobrin: It is not my interpretation. It is 
[99] in the exhibit. 

Mr. Gose: But the inclusion of it in the exhibit 
or the reference is not admitted to be a delinquency 
by the defendant. 

The Court: That is one of the things this lawsuit 
it about. 

Mr. Gose: Exactly. 

Mr. Dobrin: The only objection is my assump- 
tion. [ am reading it out of the exhibit. 

The Court: The assumption by one side of a 
certain condition does not require the other side to 
disclaim it during the trial of a ease. 

@. When you refer to out ports, do you mean a 
smaller port? A. Yes. 

Q. Now, I call your attention to the following 
paragraph appearing in Exhibit 24, ‘‘Members of 
the San Francisco Committce next spoke reciting 
negotiations and meetings held in other ports, ex- 
plained the situation in San Francisco; the partie- 
war arrangement with the U. 8. Army there which 
does not involve contracting stevedores 

Will you please state whether or not that condi- 
tion still exists? A. Yes. 

Q. I don’t think you heard this. Let me read it 
again. A. All mght. 

Q. [call your attention to the statement appear- 
ing in Iixhibit 24 as follows: *‘Members of the San 
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Francisco Committee next spoke reciting negotia- 
tions and meetings held in other ports, explained the 
situation in San Francisco; the particular arrange- 
ment with the U. 8. Army [100] there which does 
not involve contracting stevedores’— Has there 
been any change in that situation since March 10, 
1943 ? 

A. The direct employment of longshoremen by 
the Army continues in San Francisco, and it is that 
to which I had reference. Since the date of that 
meeting the Army has contracted its work out for 
something more than a year and a half now. Hffec- 
tive April 1 the Army has contracted out its work 
to Mr. Pierce as part of a program of giving up the 
direct employment of longshoremen. 

The Court: ‘This is in San Francisco? 

The Witness: Yes. 

Q. This is a little out of order in the testimony, 
but I am not certain if you testified as to whether 
or not the Coast Association maintains a staff in 
‘Tacoma. A. It does. 

Q. And what does that consist of ? 

A. It consists of a branch manager responsible 
to the Seattle manager and whatever clerical serv- 
ices may be needed to carry on the Coast work other 
than central pay service. 

Q. And does that branch manager on the Labor 
Relations Committee at Tacoma perform the same 
service that the manager at Seattle does ? 

A. Yes. 

Q. Could it be stated generally that with the 
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exception of the fact that the hiring hall at Tacoma 
is not maintained at joint expense, the situation in 
Tacoma is identical to that in Seattle? 

A. .Yes. [101] 

Mr. Gose: With respect to the conduct of the 
hiring hall. 

Mr. Dobrin: That is correct. 

The Witness: Yes. 

@. I eall your attention to Plaintiff’s Exhibit 
11 relative to the Coast Association’s non-member 
assessment of 4¢ per man hour, and I wish you 
would explain to the Court what that is and what 
its purpose is and the reason for adopting it. 

A. The man hour assessment for non-member 
companies is for the purpose of charging those who 
do not pay assessments otherwise into the Associa- 
tion for the services they receive when they get men 
from the dispatching hall as though they were mem- 
bers. There is a slight difference in such non- 
member service; they come after the members in 
the matter of the supply of men. The rate is charged 
on a reasonably equitable basis and was raised from 
3c to 4e at the request of the stevedore members of 
the Association. 

Q. Is the purpose of that profit or reimburse- 
ment ? A. Reimbursement. 

@. Has that man hour charge against non- 
members always existed from the beginning of the 
Association ? 

A. Yes; at least, when I say that, in Seattle it 
went back before 1934. 


Waterfront Employers’ Assn. 361 


(Testimony of F. P. Foisie.) 

Q. Well, you mean even before the Coast Asso- 
ciation ? A. Yes. 

@. And ever since the Coast Association that 
charge for non-members using the hiring hall has 
been in effect ? A. In all ports. [102] 

Q. How are the Coast Association’s activities 
financed ? 

A. Out of an assessment of 214 per ton loaded 
into or discharged from vessels. 

Q. And is that what we are referring to in 
this case as the tonnage assessment ? 

A. It is. 

Q. And that method of supporting the Associa- 
tion has been in effect from the beginning of the 
Association ? A. It has been. 

Q. Now, prior to the Coast Association being 
formed, can you explain to us how the activities 
of the several local associations were then financed ? 

A. Always and exclusively out of the member- 
ship, but under varying systems in the several 
ports. 

Q. Would you describe those varying systems? 

A. Beginning with Seattle, and when we say 
Seattle that includes the satellite ports including 
Tacoma, the expenses were met out of a twofold 
system of assessment: A tonnage assessment against 
the steamship companies and payroll percentage 
against the direct employers, the contract steve- 
dores and terminal operators, in varying per- 
centages. : 

In Portland, until the Coast Association, the 


362 Griffiths & Sprague, vs. 


(Testimony of F. P. Foisie.) 
entire expense of the waterfront employers on the 
Columbia River 


The Court: (Interposing) You are going a 
little too fast. 
Mr. Dobrin: All right. 


A. (Resuming) ‘The entire expense of the 
waterfront employers on the Columbia River was 
borne by the contract stevedores on a payroll per- 
centage basis. In San Francisco the expense [103] 
was borne on a tonnage basis, paid by all of the 
stevedores and steamship companies. 


Q. Now, when you say on a tonnage basis by 
stevedores and steamship companies, dO you mean 
by the members, whether they were stevedore or 
steamship company, who loaded or discharged 
cargo? xe) itr is correct: 

@. And at that point may I ask this, do steam- 
ship company members of the Coast Association 
load and discharge cargo? A. Yes. 

Q. After the formation of the Association ? 


A. Oh, yes. In San Pedro the system was al- 
most entirely one of tonnage assessment, with a very 
sinall payroll assessment for the stevedore. 


(). In addition to the tonnage assessment ? 

A. In addition to the tonnage assessment. 

Q. Now, I think you have deseribed how the 
Coast Association was formed and I now wish to 
ask you when the Coast Association was formed 
and the representatives of the several port associa- 
tions were present, was the method of financing 
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the Coast Association thoroughly and fully dis- 
cussed ? i lterast 

@. And among those present I think you de- 
seribed Mr. Joseph Weber, the manager of Grif- 
fiths and Sprague, the defendant in this case? 

A. Yes. 

Q. Was he active in the discussions ? 

Ee Very. 

Q. And those discussions finally resulted in the 
adoption of [104] the tonnage assessment method 
presently provided by the by-laws? A. Yes. 

Q. Will you state what the reason was for 
selecting that method of financing the Coast Asso- 
clation ? 

A. First, because there is a thorough going 
realization that there is only one source of revenue 
for shipping as it affects freight, and that is freight 
revenues. Whether the freight revenues bear the 
Association expense directly from the steamship 
companies or through contract stevedores and 
steamship companies, that is the only source. It 
was a form of direct taxation which would be 
known to all. Second, because a good part of our 
problem was how to explain to the steamship owner 
in Australia or Liverpool or London or Naples or 
anywhere else why there should be varying rates 
for doing identical services in several ports which 
to him were contiguous. If he knew what the cost 
was measured in terms of his tons of cargo, he 
would know his cost immediately and directly. 
Third, it was clearly agreed without any difference 
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of opinion that a uniform assessment and a simple 
assessment was clearly desired. All of those factors 
entered into it. 

Q. And the previous experience of the ports 
indicated the necessity of that? 

A. Oh, yes. 

Q. Explain that if you will, please. 

A. Almost all of them were companies with 
headquarters at some one point such as San Fran- 
cisco or Seattle,—in a few cases Portland or New 
York or elsewhere, and they needed to have a 
knowledge of what their billing was, how [105] it 
would come to them, what would be approvable, 
how it could be simplified, what the cost would be. 
All of these were complications, needless eomplica- 
tions, where there were the several different systems 
of assessment. ‘hey resolved upon one uniform 
assessment, and that lead to complete meeting of 
the minds as to the assessment system being a single 
method ascertainable from the manifest which the 
owner always has in front of him, which the steve- 
dore always has in front of him, because it is the 
basis of his revenue, and which could be clearly 
understood without any annoyance or uncertainty. 

Q. Now, was that method of assessment or did 
that method of assessment meet with the uniform 
and unanimous approval of the representatives of 
the four associations which created the Coast Asso- 
ciation? 

A. All at Lakeside at this week’s meeting were 
in agreement. 
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Q. Were other methods proposed, examined and 
discussed ? A. Yes. 

Q. What were some of the other methods which 
were proposed, examined and discussed ? 

A. Several of them, starting at the low spot 
from the possibility of charging so much per dead- 
weight ton of ship, which was at once discarded 
on examination, going up to the proposal of charg- 
ing on a man hour basis, which was rejected by the 
stevedores largely on the reasoning that it meant 
they would have to reveal their labor costs to their 
steamship companies. A mixture of systems was 
considered, but, principally, it was an issue of either 
payroll or man hours or tonnage. 

Q. What was that about mixed? [106] 

A. Combined systems, that we would have a 
better way by combining two or three different 
factors. 

Q. Calling your attention again to Plaintiff’s 
Exhibit 24, are you personally acquainted with the 
appointment of a so-called Seattle Committee with 
R. C. Clapp, chairman, !". E. Settersten, Sam Sicek- 
ing and Wiliam Semar as members im Seattle? 

A. Yes. 

Mr. Gose: ‘To avoid confusion, when you refer 
to Exhibit 24, minutes of March 10, 1943, Mr. Foisie 
was not present at that meeting, was he? 

The Witness: No. 

Mr. Dobrin: I didn’t ask him if he was. 

Mr. Gose: I was trving to clarify the point that. 
he was not. 
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Mi. Dobrin: No, he wasn’t present. 

Q. Are you acquainted with the correspondence 
which ensued between the so-called Seattle Co1- 
mittee and the so-called San [Francisco committee 
that was present at that meeting? A. Yes. 

@. Did that correspondence result in a meeting 
of representatives from San Francisco, from Port- 
land, from Seattle, and other ports at San |van- 
cisco on May 26, 1943? 

A. Yes, but my memory is that San Pedro, 
although invited, did not attend. JI am not sure 
of the latter, but I am of all the rest. 

@. I will show you what is marked Plaintiff’s 
Exhibit 32 for identification and ask you if you 
recognize that as the minutes of the meeting to 
which I have just made reference? 

A. Yes. [107] 

Mr. Dobrin: I offer Exhibit 32 in evidence. 

Mr. Gose: That is a committee meeting? 

Mr. Dobrin: That is right. 

Mi. Gose: J don’t think it is an official gather- 
ing of any kind, but I am happy to have it go in. 

The Court: Exhibit 32 offered; no objection; 
and it is admitted. 

(Document previously marked Plaintiff's 
Exhibit No. 32 for identification was received 
in evidenee. ) 


Mr. Dobrin: JI presume counsel’s pleasure or 
lack of pleasure at the admission of an exhibit is 
no part of the record. 

Q. Did you preside at that meeting, Mr. Foisie? 
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A, I did. 

Q. Was Mr. N. J. Weber, Vice-President of the 
defendant, in attendance at that meeting? 

A. Yes. 

Q. Did he participate therein? A. Yes. 

Q. Referring to the proposal adopted at that 
meeting for submission to the Coast directors, did 
Mi. Weber approve that proposal? 

A. Mav I see that proposal please? 

Q. Yes, certainly (handing document to wit- 
ness). A. He did. 

@. I think I asked you if you were the presiding 
officer at the meeting. A. I was. 

Mr. Dobrin: I would like to have your Honor 
read [108] that exhibit, Exhibit 32. 

(Court reads Exhibit 32.) 


@. Was the proposal of May 26, 1945 the written 
proposal appearing in Plaintiff’s Exhibit 32, sub- 
mitted to the Board of Directors of the Coast Asso- 
ciation the following day? A. It was. 

Q. I show you what is marked Plaintiff’s FEx- 
hibit 33 for identification and ask you if that is a 
eopy of the minutes of the board of Directors 
meeting of May 27, 1943, at which time the proposal 
referred to in Plaintiff’s Exhibit 32 was submitted? 

A. Yes, that is an excerpt from those minutes 
as it affects that proposal. 

Mr. Dobrin: I offer in evidence Plaintiff’s Ex- 
Mit 33. 

Mr. Gose: No objection. 

ime Court: 33 admitted. 
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(Document previously marked Plaintiff’s 
Exhibit No. 33 for identification was received 
in evidence. ) 


Q. Calling your attention to that portion of the 
minutes appearing on Plaintiff’s Exhibit 33 refer- 
ring to out port conditions, I will ask you whether 
that had to do with questions arising out of methods 
of centribution to hiring hall expense in certain 


small ports. A. It did. 

@. And has nothing to do with the situation we 
are discussing here? A. It does not. 

@. Has that subject been fully settled and dis- 
posed of ? [109] A. It has been. 


Q@. Were you subsequently, Myr. Foisie, kept 
fully advised of the subsequent activities in Seattle 
in connection with carrying out or attempting to 
earry out the details of Paragraph 2 of the pro- 
posal of May 26, 1943? A. Yes, 

Mr. Gose: Just a minute. Before you answer 
that 

The Witness: Pardon me. 

Mr. Gose: ——I rather formed the impression 
from the phraseology of the question that that is 
going to call for a hearsay response. ‘There must 
be somebody connected with the Association who 
has firsthand knowledge. 

The Court: You may read the question. 


(Question read.) 


The Court: Are you objecting on the ground 
that it is hearsay ? 
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Mr. Gose: Yes. 

The Court: Overruled. He may say yes or no. 

A. Yes, I was present at some of those subse- 
quent developments. 

Q. Well, the answer is yes. 

A. Pardon me. 

@. Is that correst? 

A. That is correct, sir. 

Q. Were you present at a meeting in Seattle 
on January 5, 1944 when the Seattle Committee 
made its final report in reference to this subject? 

A. I was. 

Q. And did the chairman of the committee make 
such a report? [110] A. Yes. 

@. And what did he report? 

A. That the committee had been unable to make 
any progress on its own proposal which had been 
adopted by the Coast Board, and he asked, with 
the concurrence of the rest of the members of his 
committee, that that committee be discharged. 

Q. Was Mr. Settersten at that meeting? 

A. My recollecion is that he was not. 

@. Were the other two members? 

Mr. Gose: What is the answer? 

(Answer read.) | 


The Witness: I don’t remember Mr. Settersten 
being present. 

Q. Do you reeall that in addition to the chait- 
man the other two members of the committee, other 
than Mr. Settersten were present. 
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A. I feel confident that I recall My. Stocking 
being present and I think Mr. Semar was present. 

Q. Do you recall that those other two members 
concurred in the chairman’s report and application 
that the committee be discharged ? 

A. Yes. 

@. And was the committe discharged ? 

eT was 

Q. Was the subject matter of the proposal of 
May 26, 1943 subsequently again considered by the 
Board of Directors of the Coast Association ? 

AL lt was. 

@. And was it considered at a meeting of the 
Board of Directors [111] on February 9, 1944? 

A. Yes, my recollection is that it occurred at 
an annual meeting, which would make it Febuary 9. 

Q@. What did the Board of Directors do with 
the proposal ? 

Mr. Gose: Just a minute. I object to that. The 
minutes are the best evidence. Is there something 
on that? 

Mr. Dobrin: Oh, there is nothing in it, and I 
would just as soon introduce the minutes. 

Mr. Gose: If I could just see them, I would 
be very happy to have you read the minutes. I 
don’t want him to get in the position of testifying 
to a lot of things and later finding out it is either 
contradicted or omitted. 

The Court: We will be at recess for ten minutes. 

(Recess. ) 


Mr. Dobrin: Mark this please. 
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(Exeerpts from minutes of Joint Annual 
Meeting of Boards of Directors on February 9, 
1944 marked Plaintiff’s Exhibit No. 36 for 
identification. ) 


@. Have you testified that this matter of ton- 
nage assessment was before the Board of Directors 
on February 9, 1944, and I ask you whether cr not 
Plaintiff’s Exhibit 36 for identification are the min- 
utes, a copy of the minutes of that meeting. 

A. Yes. 

Q. Do those excerpts shown in Plaintiff’s Hx- 
hibit 36 include other matters? aa 

A. Yes, some out port matters. | . 

@. i notice that this Exhibit is headed, core 
cerpts from [112] Minutes of Joint Annual Meet- 
ing of the Board of Directors of the Waterfront 
Employers Association of the Pacific Coast and the 
Waterfront Employers Association of California.’’ 
So that there will be no confusion in the record, 
how is that accounted for? 

A. The California Association now is made up 
of representatives, directors from San Franeiseo 
and from Los Angeles. 

Q. The local association? 

A. The loeal association. It is the State of 
California Association which now combines both 
ports, but with two distinet branches. Because the 
members, the directors, from the South were pres- 
ent at the time, we made it a joint meeting because 
we frequently combined business of the local asso- 
ciation and the Coast Association. 
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Q. In other words, a time-saving device? 
A. ‘That is all. 
Mr. Dobrin: I offer in evidence Plaintiff’s Ex- 
hibit 36. 
Mr. Gose: No objection. 
The Court: Admitted. 
(Document previously marked Plaintiff’s 
Exhibit No. 36 for identification was received 
in evidence. ) 


Mr. Dobrin: Before I hand it to your Honor, 
I would like to ask the witness a few questions 
about it. 

Q. On Page 2 of these minutes, Mr. Foisie, in 
the first two paragraphs the subject of hiring hall 
and port expenses in out ports is discussed. Is 
that the same subject to which I made reference 


previously ? A. I think so. 
@. And that matter has been entirely disposed 
of ? [113] A. It has been settled. 


@. In the third paragraph on the second page 
of this exhibit is a report relative to the tender by 
the defendant of their check to which reference 
has been made heretofore for their 1943 assess- 
ment, is that correct ? A. Yes. 

Q. Now, turning to page 5, the first paragraph 
refers to a suit: against Western Stevedore Com- 
pany. Jlas that litigation been terminated ? 

BN es. 

Q. And is Western Stevedove Company paying 
up the assessments ? 


Waterfront Employers’ Assn. 373 


(Testimony of F. P. Foisie.) : 

A. ‘They have paid up and are aieiiies to. 
pay. 

@. The remainder of the page of that exhibit 
deals solely with the subject of hiring halls in out 
ports ? 

A. ‘The expense of the hiring halls in out ports, 
yes. | 

Q. By the way, the Western Stevedore Comnaty 
is a Seattle company ? A. It is. : 

Q@. And a member of the Coast Association’ 

A. Itis. 

Q. On page 4 of this exhibit is ue entry. rela-’ 
tive to the matter of tonnage assessment. m:-which 
we are directly interested at the moment? | 

A. Yes. 

Q. Now, this exhibit says that. Mr. Clapp ‘sae 
Mr. Middleton and Mr. Stocking were per Are 
all those gentlemen from Seattle? - | 

A. ‘They are. orn . 

@. And is this Mr. Clapp that is oe ed to the 
chairman of the so-called Seattle Committee te 
whom reference has been La heretofore me ee 

Pe eees. »~ . 

@. And also present was Mr. M. G. Ringenberg. 
Who is he? | 

A. The manager in Seattle on the Const Asso 
ciation staff. | | 

Q. Now, the Committee which was arranged or 
appointed by the Chair consisted of W. J. Bush, 
Tom James, W. T. Sexton, R. C. Clapp and Sam 
Stocking. Were W. J. Bush, Tom James, W. T. 
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Sexton members of the so-called San Francisco 
Committee to whom reference has heretofore been 


made? A. They were. 
Q@. And R. C. Clapp was chairman of the so- 
called Seattle Committee ? A. Yes. 


@. And Mr. Stocking is a resident of Tacoma? 

A. Yes. 

Q. Mr. Foisie, referring again to Plaintiff’s Ex- 
hibit 36 will you state who Mr. Harrison therein 
referred to is? 

A. He is counsel for the Coast Association in 
San Francisco, a member of the firm of Brobeck, 
Phieger & Harrison. 

@. And is the Mr. Dobrin referred to in this 
exhibit myself? 

A. One and the same. 

Q. Referring to Mr. Harrison’s statement as 
expressed there as to my views relative to the 
problem presented by the tender of a check in less 
than the full amount of the tonnage assessment, 
do you recall that despite Mr. Harrison’s state- 
ment there, that I had a conversation with you 
over the phone about the suit? 

A. You did. 

Q. And do you recall that I expressed no doubt 
but advised you that you could not aecept the check 
and still sue for anything [115] more? 

A. Yes, sir, and we followed your advice. 

Q. It was my advice to vou that a defense would 
then be asserted of an aecord and satisfaction ? 

A. Wou ‘did. 
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Q. And Mr. R. C. Clapp, to which reference 
has been made at various times in connection with 
this trial, is engaged in what business? 

A. Stevedoring. 

@. And the name of his firm is what? 

A. Rothschild-International. 

@. Rothschild-International Steverdoring Com- 
pany ? A. Yes. 

@. And they operate in Seattle and other Puget 
‘Sound ports? A. They do. 

Q. Did the committee which was appointed by 
the chair as shown by the last page of Plaintiff’s 
Exhibit 36 meet to consider the problems submitted 
to them by the directors of the plaintiff Associa- 
tion ? eet ide 

@. How long did it meet? 

A. The better part of a day and a half. 

Q@. Did that committee ever make a written 
report ? 

A. I think it did not. It drafted a report. It 
drafted something and then abandoned it as im- 
workable. 

Q@. Did the members of that committee report 
to you conclusions which they had reached, as = esi- 
dent of the plaintiff Association ? 

A. The committee did. | 

@. And what conclusions did they advise you 
that they had [116] reached ? 

A. That they could reach no program satisfac- 
tory even within the committee or which they felt 
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could satisfy the Seattle members on the basis of 
a man hour program. 

Q. What did they recommend ? 

A. Abandoning the effort. 

Q. Was that the unanimous voice of that com- 
mittee ? A. It was. 

Q. Physically, Mr. Foisie, what constitutes load- 
ing and/or discharging a vessel? | 

A. It means the lifting of the cargo at ship 
side and stowing it in the hold or on deck or the 
breaking out of the cargo from the hold and dis- 
charging it alongside of the ship. 

@. And is that operation commonly xeferred to 
as stevedoring ? A. It 1s. 

Q. Is the handling of cargo to the ship side 
from wherever it may be on a pier or dock or from 
the ship side to wherever it is thereafter going on 
the pier or dock referred to as handling ? 

Ae Wt is: 

Q. Is that likewise also expressed as dock work? 

A. TC is 

@. The expression ‘‘terminal operators’’ has 
been used from time to time in connection with this 
trial. What type of service does a terminal oper- 
ator perform? 

A. Assembling and handling and delivering 
cargo on the terminal to or from cars, to or from 
trucks, to or from ship, to or from barge. 

Q. Is the loading from or the discharge to ears, 
barges, [117] lighters, trucks, highway trucks or 
other means of public conveyance when alongside 
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the ship a part of the loading and aah 
operation ? ; 

A. If directly at ships hook, yes. 

Q. That is to say, when that equipment is right 
at the vessel’s side? A. Yes. 

Q. Is that referred to as direct handling ? 

A. Yes. 

Q. In the loading and discharging movement ? 

A. Yes. 

Q. Now, in adopting the tonnage assesment in 
the by-laws, was that tonnage assessment adopted 
for charge against all members loading and/or dis- 
charging vessels? A. It was. | 

@, Was it in any sense limited to the type. of 
member the person might be in the Coast a 
tion? A. It was not. 

Q. Do all classes of members enmietisly load 
and/or discharge cargo from time to time? 

A. Yes, all three, terminal, stevedore and steam: 
ship companies, do at times load or discharge ships 
though, generally, steamship and stevedoring com- 
panies load or discharge ships. Occasionally: a 
terminal operator will. | | 

Q. From the beginning of the Association up 
to the present, has it always been the position of 
the Coast Association that whoever the member 
may be who loads and discharges the ship, that he 
is required to pay the tonnage assessment ? 

A. Yes? [118] 

Q. Whether he be a stevedore ov whether he be 
a ship operator ? | 
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‘A. Yes, and in a few instances where terminal 
operators loaded or discharged cargo, the terminal 
company has paid. 

@. Is it correct then to say, Mr. Foisie, that 
the question of liability for the tonnage assessment 
rests solely on the question as to whether or not 
the individual loads and/or discharges the cargo? 

A. That is right. 

@. Does the tonnage assessment have anything 
to do with what anyone may thereafter do with the 
cargo, after it is discharged or before it 1s loaded ? 

A. No. 

@. Have all types of members of the Coast 
Association paid the tonnage assessment for load- 
ing and discharging cargo from the beginning? 

A. They have and do. 

Q. I show you what is in evidence as Plaintiff’s 
Exhibit 10, being the so-called memorandum agrec- 
ment. Do you recognize that? A. I do. 

Q. Will you please advise the Court why that 
particular memoradum of agreement was intro- 
duced in this question of tonnage assessment ? 

A. This was introduced at the request of steve- 
dores, who wanted to be certain that the tramp 
vessels, the occasional vessels for whom there was 
no resident company or resident agent, all had this 
assessment, which is carried by the contract steve- 
dore over into his contract, largely as a matter of 
being certain that there would not be unfair [119] 
competition between stevedores im manipulating 
eargo handling rates and because all of the steam- 
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ship companies in competition with the tramp ships 
did not want to be at a competitive disadvantage, 
the member lines as against the non-member tramp 
ships. 

Q. Now, I call your attention, Mr. Foisie, to 
Item 1 on the Jast page of the exhibit. Will vou 
please explain to what subject that was addressed 
and its purpose? 

A. We have encountered from time to time 
duplicate reporting and duplicate payment of iton- 
nage tax by a steamship company and its stevecore 
or several steamship companies and their respec- 
tive stevedores. We have an instance in point 
occurring here now. By giving. stevedore com- 
panies a list of member companies who heve: ac- 
cepted responsibility for paying the tonnage: tex, 
they were thereby spared any necessity: of :paying 
any such tax and then having some readjustment 
made. ‘There are member steamship companies who 
did not accept the payment of tonnage tax, and for 
those persons the stevedore does pay. The arrange- 
ment has varied with the several companies con- 
cerned. In the main, though by no mean always, 
the member steamship companies pay the tax di- 
rect; but there are still companies today that never 
have paid the tonnage tax, steamship companies 
for whom that tonnage tax has been paid by their 
contract stevedores. 

@. Now, in a loading and/or discharging opera- 
tion by a stevedore member of the Coast Associa- 
tion for a ship owner members of the Coast Asgo- 
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ciation, is the obligation on both of those companies 
to pay the tonnage assessment ? 

A. It is; but it is only paid once. However, the 
contractual [120] arrangements are made between 
them, and those contractual arrangements vary not 
only between companies, but at times they have 
varied in the relationships of the two companies. 

. Has the or had the practice in the past be- 
come quite extensive, that in the main the shipping 
companies reported the tonnage and paid the ton- 
nage assessment ? A. Yes. 

@. But in the way you have described that was 
not the universal practice ? 

A. By no means. That arises out of the habit 
of the steamship companies to pay once for all of 
their operations on the coast, which they, many 
of them, say, makes for a cleaner, firmer, tighter 
method of keeping their accounts than to have them 
come up through the several ports. Some of the 
companies prefer to have it come up through the 
several ports and have continued to use it through 
their stevedores. 

Q. So far as the Coast Association was con- 
cerned, the payment of the tax by the one who 
loaded and discharged a vessel was all that has 
ever been required ? 

A. That is correct. Where it has been paid 
twice, it has been refunded. Our system of eheck- 
ing assures there can be no payment twice. 

/Q SEI if it is, is Teniidens 

A. Yes, it is refunded. 
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Q. Have members of the Coast Association from 
the beginning loaded and/or discharged cargo for 
the Army, the Navy and other government agen- 
cles? 

A. Oh, yes, the Department of the later and 
others. 

Q. From the beginning of the Association ? (121) 

A. Yes. ) 

@. Have members who have SO baa aul 
discharged cargo for the Army, the Navy, , and 
other government agencies from the beginning paid. 
to the Association the tonnage assessment? __ 

A. Oh, yes; those who loaded or discharged. 
the cargo. 

Q. From the beginning? oe ‘Yes. | 

Q. And still are? A. And still are, 

Q. That includes the defendant in this. case up 
to the end of the year 1942 so far as Army, cargo 
is concerned ? A. Yes. ne ' 

Q. Has the defendant company reported and. 
paid the tonnage assessment on cargo handled for 
the War Shipping Administration right up to and 
including 1944? ee 

A. Yes, as long as it continued to unload. « cargo. 

Q@. Prior to this litigation has the defendant 
company ever raised any issuc about paying. the 
tonnage assessment on cargo loaded and/or dis-, 
charged for the War Shipping Administration ? 

A. So far as my knowledge goes, it has never 
raised the issue officially, and I haven’t. heard of 
them having raised it unofficially. _ 
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' (Three contracts designated Exhibits 19, 20 
_ and 21, numbered W2031-qm-477, O. I. No. 77; 
W 2031-tc-1190, O. I. No. 69; and W 45-045- 
te- 274, O. I. No. 274-44, were marked Plain- 
tiff’s Exhibits 37, 38 and 39, respectively, for 
identification. ) 


Mr. Dobrin: I offer in evidence at this time 
Plaintiff’s Interrogatory No. 5 to the defendant 
and [122] defendant’s answer thereto as follows— 
Oh, I will have to go back. Plaintiff’s Interroga- 
tory No. 3 to the defendant and defendant’s answer: 

‘‘In connection with your answer to Interroga- 
tory No. 1, state or indicate in the information sup- 
plied in respect thereto which of the vessels were 
loaded or discharged for or on account of the 
United States of America and indicate for which 
agency thereof, as for example, the War Depart- 
ment, the Department of the Navy, the War Ship- 
ping Administration or other agency or subordi- 
nate agency. 

‘fA. See answer to Interrogatory No. 1.” 

The Court: You have offered Plaintiff’s Inter- 
rogatory No. 3 and such answer? 

Mr. Dobrin: Yes. 

The Court: Admitted. 

Mr. Dobrin: I offer in evidence Plaintiff’s In- 
terrogatory No. 4 to the defendant and defendant’s 
answer thereto as follows: 
~“@Q@. If in connection with your answer to Intei- 
rogatory No. 3 you state or indicate that certain 
of the vessels were loaded or discharged for or on 
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account of the United States of America, state 
whether such work was done under a written con- 
fract Oo contracts. 

“A. All work performed in connection with the 
cargo mentioned in the answer to Interrogatory 
No. 1 was performed under written contracts with 
the War Shipping Administration and the United 
States Army, respectively.”’ 

The Court: Admitted. 

Mr. Dobrin: I offer in evidence Plaintiff’s [123] 
Interrogatory No. 5 to the defendant and defend- 
ant’s answer thereto: 

‘Tf in connection with your answer to Interroga- 
tory No. 4 you state that such work was done under 
a written contract or contracts, furnish a copy of 
said contract or contracts, and if there are more 
than one contract, state as to each vessel under 
which contract the work was being performed. 

‘‘A. Defendant supplies herewith copies of the 
following contracts with the United States Army: 
1. Contract No. W 2031-qm-577, O. I. No. 77, dated 
August 22, 1942 marked Exhibit 19. 2. Contract 
No. W 2031-te-1190, O. I. No. 69, dated July 1, 1943, 
marked Exhibit 20. 3. Contract No. W 45-045-te-274, 
MO. I. No. 274-44, dated June 30, 1944, marked 
Mextioit 2d). 7’ 

By agreement with counsel there has been elim- 
inated from each of the three contract unit prices 
charged by the defendant for its services. 

The Court: Admitted. 

Wir. Gose: iI think for the sake of clarity it 
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might be stated for the record that those numbers 
19, 20 and 21 were exhibits attached to the inter- 
rogatories. 

Mr. Dobrin: If you will wait a minute, I will 
see there is no confusion about that. I now offer 
in evidence as Plaintiff’s Exhibit 37 the exhibit 19 
referred to in the last interrogatory and answer 
thereto. 

The Court: Admitted. 

(Document previously marked Plaintiff’s 
Exhibit No. 37 for identification was received 
in evidence.) [124] 


Mr. Dobrin: I offer in evidence as Plaintiff’s 
Exhibit 38 the exhibit 20 referred to in the last 
preceding interrogatory and answer. 

The Court: Admitted. 

(Document previously marked as Plaintiff’s 
Exhibit No. 38 for identification was received 
in evidence. ) 


Mr. Dobrin: I offer in evidence as Plaintiff’s 
Exhibit 39 exhibit 21 referred to in the last men- 
tioned interrogatory and answer thereto. 

The Court: Admitted. 

(Document previously marked Plaintiff’s 
Exhibit No. 39 for identification was received 
in evidence. ) 


The Court: Well, gentlemen, it is almost noon 
and I have some other matters. J think we should 
recess this case until 2:00 o’eclock. 

(Whereupon, a recess was had herein until 
2:00 p.m.) 
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The Court: You may proceed. 
Mr. Dobrin: Mark this please. 

(Letters dated September 2, 1944, and Sep- 
tember 11, 1944, together with stevedoring con- 
tract marked Plaintiff’s Exhibit 40 for iden- 
tification. ) 


Mr. Dobrin: I offer in evidence as Plaintiff’s 
Exhibit 40 the contract between the defendant in 
this case and the War Shipping Administration, 
being Contract No. WSA 4-1486. 

The Court: That is a contract between 

Mr. Dobrin: The defendant and the War Ship- 
ping [125] Administration or more properly be- 
tween the United States of America and the de- 
fendant. 

The Court: Exhibit 40 is offered and admitted. 

(Documents previously marked Plaintiff’s 
Exhibit No. 40 for identification were received 
in evidence. ) 


Mr. Gose: I would like to have your Honor 
examine Exhibit 37 please. I desire, if your Honor 
please, to call vour Honor’s attention to certain 
portions of that contract at this time. 

The Court: All right. 

Mr. Dobrin: If you will note that Sheet 2, please 
—I think they are marked at the bottom—on Ex- 
hibit 37—— 

The Court: All right. I find it. 

Mr. Gose: Those have been admited in evidence, 
haven’t they? 
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Mr. Dobrin: Yes, they have. I just direct your 
Honor’s attention to the coverage of the contract 
as it appears in the upper portion of that sheet, the 
loading and/or discharging of cargo. Then I eall 
your Honor’s attention to General Conditions on 
Sheet 2, Item B. First, I call your Honor’s atten- 
tion to the fact that the compensation provided 
for—and the amount of which is x-ed out—is on a 
unit price. Then if you will look in Paragraph B 
you will find a provision that the workmen’s unit 
price is based on the straight time basis, and pro- 
vision 1s made for work performed on an overtime 
basis. And I want particularly to call vour Honor’s 
attention to the fact that such rate on an overtime 
basis will include—and I am reading from B— 
‘actual payroll costs per man [126] hour plus in- 
surance, Hederal and State taxes, assessments and 
other overhead charges.’’ 

T call your Honor’s attention to Paragraph D of 
the same agreement, tn which provision is made for 
extra labor to be performed in addition to the unit 
price schedule—to the provision that such charges 
are to be based ‘‘on the actual payroll cost per man- 
hour and insurance, Federal and State taxes, assess- 
ments and supervisory charges.’’ 

And I eall your Honor’s attention to a portion 
of this contract which you will find near the end 
of it, about the fourth sheet from the end, called 
‘‘Change Order C’’ and to Paragraph (b) O, right 
in the center, and which also has a provision eover- 
ing extra labor, and particularly call attention to 
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the fact that the charges thereon are ‘‘based upon 
actual payroll cost per man per hour plus insur- 
ance, any Federal or State taxes, assessments and 
any other overhead charges.’’ 

Now, referring to Exhibit 38, if your Honor 
please—I may say that the previous contract is the 
one that covers to June, 1943—the next exhibit you 
are examining, 38, is from that period to June of 
1944. And I call your Honor’s attention on that 
exhibit to Sheet 2 which shows the work that is to 
be performed and the charge on a unit price basis, 
similar to in the previous contract, and then I call 
your Honor’s attention to Sheet 4, ‘‘Special Con- 
ditions,’’ Paragraph C, which is in the previous 
contract in reference to extra labor, that the same 
is based “‘on the actual payroll cost per man-hour 
plus insurance, Federal and State taxes, assess- 
ments [127] and any other supervisory charges.”’ 

And to Paragraph D, referring to Checking 
Services, and again pointing out that the charge is 
to be based ‘upon the actual payroll cost per man 
per hour plus insurance, Federal and State taxes, 
assessments and any other overhead charges.”’ 

And calling your Honor’s attention to Sheet 5, 
Item I", which has to do with car loading and car 
unloading—well, I am not going to cal] your 
Honor’s attention to that because that is on a differ- 
ent subject, so it will not be necessary to note that. 
ft eall your Honor’s attention to Item J on page 5, 
where provision is made for compensation to the 
contractor in event of delays and that compensa- 
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tion, as in the previous ones, 1s ‘“‘based upon the 
actual payroll cost per man per hour plus insur- 
ance, Federal and State taxes, assessments and any 
other overhead charges.’’ 


Now, referring to Exhibit 39, this is the contract 
from July 1, 1944, to June 30, 1945, and I call your 
Honor’s attention to page 2, Paragraph A, which 
covers the services to be performed at the rates as 
per a schedule to be attached; and then in connec- 
tion with that contract I ask your Honor to look at 
Sheet 5, Item Q, referring to travel time, and point 
out to your Honor that ‘‘when the contractor 1s re- 
quired to pay traveling time in accordance with 
existing agreement with Waterfront Employers 
Association to the men employed, the contractor 
shall be paid at the rate specified under travel time, 
Schedule 111, when approved by the contracting 
officer.”’ 


IT eall your Honor’s attention to Supplemental 
Agreement C—it is the last three pages of the docu- 
ment—and I eall your Honor’s attention to this 
language occurring in the third paragraph of that 
Supplement C, ‘‘Whereas the prevailing rate of 
such subsistence allowance for longshoremen and 
stevedores in the Puget Sound area is ...... _per 
day, pursuant to agreement between Waterfront 
Emplovers of Washington and the International 
Longshoremen’s and Warehousemen’s Union, which 
was approved by the National War Labor Board 
through its Twelfth Regional Board, by an award 
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dated and effective June 1, 1944,’’ and the next 
paragraph, 

‘Whereas the existing recognized agreement be- 
tween the Waterfront Employers of Washington 
and the Union requires employers of checkers, 
supervisors and/or clerks to pay such employees 
the expense of meals away from their home port, 
the prevailing and recognized allowance for which 
is two meals per day at ...... per meal, amount- 
ime CO) ...... per day,’”? and on the next page of 
the agreement, paragraph numbered 2, the quoted 
portion, “‘When the contractor is required under 
prevailing labor agreements to pay allowance for 
subsistence, or per diem in lieu thereof, to long- 
shoremen, stevedores, checkers, supervisors or 
clerks who are employed and working away from 
their ports of registration, contractors shall be re- 
imbursed’’—and then going on with the nature of 
the reimbursement, showing the reference through- 
out those contracts to the labor agreements in force. 


Now, coming to Exhibit 40, that agreement is in 
two parts. Unfortunately, I don’t have a copy, but 
I will do my best to describe what I would like to 
have you look [129j at from my notes. I would 
hke to have your Honor look in Part 1, Item 2 
(b) (2). Does vour Honor find that? 


Mie Court: Yesel find it. 


Mr. Dobrin: (Reading) ‘‘As payment for su- 
pervision, use of gear, overhead and compensation 
on all cargo other than as described in sub-para- 


390 Griffiths dd Sprague, vs. 


(Testimony of F. P. Foisie.) 
eraphs’’—and listing certain others 
of 2214¢ per ton.”’ 

The Court: That is not 2(b)(2). 

Mr. Dobrin: I am sorry, your Honor. That is 
2(b)(1). And then going back and looking at 
Paragraph 2(a) preceding that, ‘‘As payment for 
disbursements made or obligations incurred in con- 
nection with the work, a sum equal to the total of 
the amounts paid by the stevedore as wages, insur- 
ance and other authorized costs’’— 

I point those sections out to you to indicate that 


‘‘at the wetie 


compensation under that contract is in two forms: 
One is payment for supervision and use of the gear 
furnished, a compensation in a limited sum; the 
other for the actual cost incident to the payment 
of wages. 

Then if you will kindly look at Part 2, Section 
1(b), do you find that? 

The Court: Section 1(b)? I have it. 

Mr. Dobrin: Yes, I think it is the second para- 
. graph of that, which reads: 

‘Nhe term ‘wages’ ’’—Is that the wav it reads? 

The Court: Yes. 

Mr. Dobrin: (Reading) ‘‘The term ‘wages’ as 
used in this contract does not elude contributions 
or payments made by the stevedore for the mainte- 
nance of hiring [1380] halls as such contributions or 
payments are part of the stevedore’s general super- 
visory and administrative expenses and are not 
expenditures for wages,’’? showing that that item is 
ineluded in the item in Part 1, Section 2(1)(1) to 
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which I called your Honor’s attention, and not in 
the part relative to wages. 

Q. Mur. Foisie, do you have with you a copy of 
Exhibit 347 

A. If that is a copy of the agreement? 

O-ihat is correct. AP Ves, 

Q. Now, if you will refer, your Honor, to Ex- 
hibit 34 please; Mr. Foise, will you please take Ex- 
hibit 34 and point out to the Court those obligations 
of the Waterfront Employers Association of the 
Pacific Coast under that agreement to be performed 
for and on behalf of its members that no member 
itself could perform? 

A. Begining on page 1, Paragraph 1, the Coast 
Association on behalf of the Waterfront Employers 
of Washington and so forth negotiates the contract, 
makes the agreement, and in case, at the bottom of 
page 1, either side opens up the agreement within 
60 days, 60 days prior to the conclusion of the agree- 
ment, then the Association either itself makes pro- 
posals for the members or deals with the proposals 
made by the Union. 

Q. Now what Association does that? 

A. The Coast Association. I will try to make 
that clear hereafter. 

Q. Well, is it fair to say this, that whenever you 
are referring to an Association in connection with 
this agreement, [131] you are referring to the Coast 
Association ? 

A. I think in all instances, yes. We may turn 
now to page 8, Section 4. The hiring halls are set 
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up in the several ports under joint control, opera- 
tion and expense. The Coast Association having 
the entire cost of the employers part of that ex- 
pense, and the local association or member associa- 
tion, in this instance Washington, having no part 
of that expense. 

@. And no individual member? 

A. And no individual member having any ex- 
pense whatsoever in connection with the hiring 
halls. On the next page, Section 6, no individual 
has anything to do with the determination of the 
appheation of that section having to do with prefer- 
ence of employment. 

Mr. Gose: Pardon me. I don’t follow you. 
Which page are you referring to? 

The Witness: Page 9, Section 6. I am sorry. 

A. (Resuming) No individual member has any- 
thing to do with the matter of preference of em- 
ployment. “hat is entirely a matter of the Coast 
Association working through the Joint Labor Re- 
lations Committee. If there is to be an objection 
by an employer to any particular man under the 
preference clause or the registration clause, that 
objection must be through the Association and 
under its policies and by its representatives. In the 
second item, Section 7, page 9, Election Day, no 
individual employer makes the particular hourly 
arrangements about when his employees may go to 
vote. ‘The Labor Relations Committee works with 
the Union to set a uniform time. Usually it means 
that on election day the Union and the Association 
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agrees in all [132] ports to have no work done be- 
tween 7:00 and 9:00 in the morning. Men who 
might report as early as 7:00 or 8:00 o’clock are 
ordered to report at 9:00 instead. 

Section 8, all of the hiring halls in the larger 
ports and all those in the smaller ports, a total of 
fifteen on the coast, where they have them—in some 
of the very small ports they don’t have hiring halls 
—all of those hiring halls are set up by the Em- 
ployers Association of the Pacific Coast and under 
its control and at its expense though administered 
through the local association. 

Page 10, Section 9, there is established therein a 
Coast Labor Relations Committee of six members, 
three designated by the Coast Association and three 
by the Coast Union. The port Labor Relations 
Committees are established in consonance with 
this agreement by the port association and the local 
union and under the direction and control of the 
Coast Union on the one hand and the Coast Em- 
ployers Association on the other. The second para- 
graph of Section 9, ‘‘The Coast Labor Relations 
Committee shall have power and jurisdiction to de- 
termine any question involving the interpretation 
of this agreement and to decide any dispute arising 
thereunder. The Coast Labor Relations Committee 
Shall have power to set aside any decision or other 
action of any port Labor Relations Committee and 
shall have the power and duty to establish uniform 
coast working and dispatching rules for any or all 
of the ports affected hereby and to interpret and 
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apply the same.’”’ ‘That is by request of the differ- 
ent unions as a result of experience and similarly 
out of the experience of the Coast Employers As- 
sociation because only [133] in that way could there 
be veasonable uniformity in the administration of 
this contract and the minimizing of disputes. When 
a Coast arbitrator is selected at the beginning of the 
contract, each time it is amended, the selection of 
the Coast arbitrator is by the Coast Association 
with the Coast Union, or if they fail to agree or by 
request of either party to the Secretary of Labor. 
There was prior to the war—on page 11, the first 
complete paragraph—the naming of | arbitrators’ 
agents. They have been set aside for the war, but 
will be resumed following the war. Quoting from 
that paragraph: ‘‘All expenses of the Coast arbi- 
trator and of the arbitrator’s agents and their re- 
spective compensations or salaries shall be equally 
borne by the parties.’’ ; 

@. And by that reference to ‘‘parties’’ is meant 
whom? 

A. The parties who made the contract, the Coast 
Association and the Coast Union. (Reading) ‘In 
the event that any port Labor Relations Committee 
Shall fail to agree on any question before it, it shall 
be immediately referred at the request of cither 
party to the Coast Labor Relations Committee for 
decision. In the event that the Coast Labor Rela- 
tions Committee fails to agree on any question In- 
volving the interpretation of this agreement or any 
dispute arising hereunder, or upon any other ques- 
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tion of mutual concern not covered by this contract 
and relating to the industry, such question shall, at 
the request of either party, be referred to the Coast 
arbitrator for decision.’’ All hearings before the 
arbitrator are held by and in the name of and at 
the expense of the Coast Association for the em- 
ployer. [134] 

The Court: Is there any reason to take this time 
to have the witness read an exhibit? 

Mr. Gose: Not as far as I am coneerned. 

@. It is not necessary that you read anything 
from the contract. Just eliminate that. All I want 
you to do is point out those parts of the contract 
which only the Coast Association can perform. for 
its members. | 

The Court: Why cannot counsel do it in argu- 
ment ? 

Mr. Gose: [may say, your Honor, I have a line 
of objection to all of this line of testimony as to all 
the things that the Coast Association does. JI think 
they are in no sense material. 

The Court: It seems to me the witness so far 
has only been saying things that you can say in 
argument. 

Mr. Dobrin: I know, your Honor, but I didn’t 
know but what maybe it would be preferable to 
have the witness testify to that. 

The Court: If this contract is unclear and does 
not state it and requires the witness to interpret it, 
then we come to the question as to whether we have 
an ambiguous contract that we have to interpret. 
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But if the contract is clear, there is no reason for 
the time being taken. Now, you know whether it is 
obscure and ambiguous and clear. 

Q.- In the light of the Court’s remarks, Mr. 
Foisie, is there any special section of the contract 
then to which you would want to make reference? 

A. None except as it is clearly set forth in the 
contract itself where the references, I think, are 
self-revealing. 

Q@. Mr. Foisie, I think the testimony already 
shows, but are [135] the employees of the defendant 
in this case dispatched to handle other work as a 
result of this agreement? 

A. Yes, in port labor work. 

Mr. Dobrin: Mark this please. 


(Tabulation of total man hours for Puget 
Sound District and total man hours for ‘‘Gnrif- 
fiths Company,’’ 1948, (same district) was 
marked Plaintiff’s Exhibit No. 41 for identi- 
fication. ) 


(Similar tabulation for 1944 was marked 
Plaintiff’s Exhibit No. 42 for identification. ) 


(Tabulation for 1943 of total Seattle man- 
hours (Seattle) and Griffiths man-hours (Se- 
attle) marked Plaintiff’s Exhibit No. 43 for 
identification. ) 


(Similar tabulation for year 1944 was 
marked Plaintiff’s Exhibit No. 44 for identi- 
fication. ) 
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Q. Will you inspect Exhibit 41, Mr. Foisie, and 
tell us what that exhibit purports to disclose? 

A. This is a compilation and a comparison of 
the total man-hours for the Puget Sound District 
of member companies with the Griffiths Company, 
set out for comparative purposes; that is Griffiths 
and Sprague. 

Q. For what year? A. 1948. 

Q. And is it divided between the man-hours of 
work both ship and dock? | 

A. It is, and it is separated for the an of 
Seattle, Tacoma and Everett. a 

Mr. Dobrin: I offer Exhibit 41 in pile. 

. Gose: J am not clear-what the purpose of: 
it 2 Your action, of course, 1s on. ale aici tonnage 
tax. [136] 3 : 

Mr. Dobrin: ‘That is et : 

Mr. Gose: May I inquire as to the purpose of 
offering the man-hour schedule? ) 

Mr. Dobrin: You may inquire if you are ob- 
jecting, but if vou are not I don’t think the answer 
is material. 

Mr. Gose: Then I will object, your Honor, on 
the ground I can see no materiality to this schedule: 
of number of man-hours of work done where the 
sult is predicated entirely on the amount of tonnage 
handled. 

Mr. Dobrin: The purpose is to show the extent 
to which the defendant in this case uses the ‘serv- 
ices of the plaintiff. 

The Court: Ruling reserved. 
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.Mr. Gose: I will say for the sake of the record 
T should then amplify my objection to the extent of 
saying this, that I take the position it is utterly 
immaterial, to what extent we used their service. 
Their suit for tax is not predicated on that at all. 
The claim in this case is predicated upon the ton- 
nage assessment. 

Mr. Dobrin: ‘That is correct. 

The Court: Exhibit 41 has been offered, objec- 
tion has been made and ruling is reserved. 

Q. With reference to Exhibit 41, what does the 
expression used on that exhibit of ‘‘ship’”’ refer to? 

A. That means the man-hours used in loading 
or discharging vessels. 

Q. What does the expression ‘‘dock’’ mean? 

A. In connection with the computation it means 
the number of man-hours worked handling cargo 
anywhere on the dock other than the two sling men 
at the ship’s side. [137] 

Q. Are those two men at ship’s side a part of the 
loading or discharging operation ? 

A. They are. 

@. They are the men who hook onto the ship’s 
sling and release the ship’s sling? 

A. That is correct. 

Q. Now, with reference to Exhibit 41, what per- 
eentage of the total man-hours of the entire Puget 
Sound District were used of the labor pool in this 
district by the defendant im this ease for ship’s 
work ? 

A. For ship’s work, 42% of the man-hours were 


Waterfront Employers’ Assn. 399 


(Testimony of F. P. Foisie.) 

by Griffiths and Sprague of the total, meluding 
Griffiths and Sprague, of all employers in all Puget 
Sound Washington ports. 


Q. And what percentage of the total man-hours 
of labor for dock work in the Puget Sound area did 


Griffiths and Sprague use? A. 15% 
@. And that is for the year 1943? 
A. It is. 


Q@. And during that period in what ports were 
these men used? 

A. Griffiths and Sprague men were used in the 
three ports of Seattle, T'acoma and Everett. The 
total man-hours included all the ports in addition 
to those three. 


@. I show you Exhibit 42 and ask you if. that 
gives the same thing for the year 1944. 
Ee Li does. 


Mr. Gose: May the record show the same ob- 
jection as to this exhibit? 

The Court: Ruling reserved. 

Q. Wiul you state the percentage of man-hours 
of the pool of [138] lonyshore labor in this district 
used by Griffiths and Sprague during the year 1944? 

A. Griffiths and Sprague employed of all of ¢he 
man-hours used by all the companies in loading and 
discharging cargo 43% of the man-hours and on 
the Dock 15% similarly. 

Q. I show you what is marked Plaintiff’s Ex- 


hibit 43 and ask vou what that exhibit purports 
to show. 
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A. .That is a compilation of total man-hours in 
Seattle as distinguished from the area. 

Mr. Gose: That is 42 you were talking about? 

Mr. Dobrin: Yes. 

Q. . For what year? A. 1948. 

Mr. Gose: May it be understood without the 
necessity of my interrupting that my objection runs 
to Exhibits 48 and 44 the same as to the previous 
Exhibits 41 and 42? 

~The Court: I think so that there will be no mis- 
understanding as to what you are objecting to, you 
should object in each instance. 

Mr. Gose: Very well. 

@. Go ahead. 

A. This is the compilation for 19438 of the total 
Seattle man-hours ship and dock and the total 
Griffiths and Sprague man-hours ship and dock for 
Seattle. 

@. What for the year 1943 was the percentage 
of total man-power pool in Seattle that Griffiths and 
Sprague used for ship work? 

A. 538 and something; more than 53%. 

Q. And for both ship and dock work? [139] 

A. Iam sorry. I will have to compute this. I 
think my previous computation here is in error. I 
think about 40%. I am not sure of that figure, 
and I would hke to verify it. 

@. In any event, that is a mathematical compu- 
tation by adding the column? 

cA, That is right. 
@. I show you Exhibit 44 and ask vou if that 


Waterfront Employers’ Assn. 401 


(Testimony of F. P. Foisie.) 
gives the same information for the year 1944 as 
Exhibit 43 did for the year 1943? A. Yes. 

Q. And can you tell us the percentage of the 
pool of labor in Seattle which Griffiths and Sprague 
used for ship work during 1944? 

A. 63% of the ship work in Seattle was for 
Griffiths and Sprague and by them. 

Q. And what was their percentage of all labor, 
both ship and dock? A. 40%. | 

Q. I call your attention to the month of No- 
vember, 1944, and ask you whether that informa- 
tion is given without calculating any amount used 
by Griffiths and Sprague for that month? 

A. Because no reports were made, the absence 
of Griffiths and Sprague figures, it would mean the 
percentages I gave you are below the actual figures, 
if we knew the Griffiths and Sprague figures for 
November. a, 89 

Mr. Dobrin: I offer in evidence Exinhbits 41, 42, 
43 and 44. . ae 

Mr. Gose: If your Honor please, I think I will 
withdraw my objection that I previously made. -I 
think those exhibits are satisfactory for some other 
purposes. | 

The Court: All right. Exhibits 41, 42, 43 and 
44 are admitted, there being no objection and all 
previous objections thereto being withdrawn? 

Mr. Gose: Yes. , 

(Documents previously marked Plaintiff’s 
Exhibits 41, 42, 48 and 44 for identification were 
received in evidence. ) . 


402 Griffiths & Sprague, vs. 


(Testimony of F. P. Foisie. ) 

®. Were all the men to whom reference was 
made in the Exhibits 41, 42, 43 and 44 for man-hours 
drawn from the hiring halls in the respective ports? 

a Yés. 

Q. And all subject to the contract in evidence 
here as Exhibit 34? 

A. Plus the contract in Tacoma. 

®. Plus the contract in Tacoma, to which refer- 
ence has been made. A. Yes. 

Q. And would that also require a further clari- 
fication as to men performing dock work under 
local dock agreements? 

A. They all come from the halls. 

Q. They all come from the halls also. Now, Mr. 
Foisie, will you please tell us what services of 
value in addition to the labor contract, which is in 
evidence, and other labor contracts concerning 
which you testified, are obtained by the defendant 
in this case by reason of its membership in the 
plaintiff ? 

A. First, as to the Association itself, member- 
ship in it 

Q. You are referring to the Coast Association ? 

A. Yes. Independent of the labor contract, the 
umbrella of the Association is held over the heads 
of all its members in time of diffieultv, labor diffi- 


eulty of any sort. “The weight of the imdustry is 
behind each and every member of the Association, 
however small or large, and equally, tf a member 
company is in distress on its Jabor problems, if a 


ship of a company is tied up 
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Mr. Gose: Just a minute. You are not main- 
taining this defendant is a ship owner? 

The Witness: The defendant company works 
the ship. If the ship is tied up—I am not arguing; 
I am just explaining, sir. 

Q. Proceed. 

A. the defendant company is then tied up. 
It ceases to work. I therefore treat the defendant 
company as I would the ship. If the defendant 
company happens to be the party at interest that 
is in trouble when the ship is not, the ship may 
leave, depending upon her schedule. If the ship is 
struck for other reasons and the defendant com- 
pany might not be involved in that dispute, it will 
be an equally effective tie-up. We cannot very well 
distinguish between the two because if either is 
struck, ship or stevedore, both are struck. I think 
that is a fair statement out of much grief and a lot 
of experience, so much that there is provision made 
in our Articles and it has been exercised whereby 
financial help is provided a member company in 
difficulty. There has been such instances where 
stevedores have been compelled to reimburse where 
circumstances warranted it; ships similarly where 
they were struck by port labor. There is the as- 
sociation value, [142] the cooperative relationship 
between competitors in a common endeavor dealing 
with common problems. There is the pooling of 
experience back and forth. ‘There is even the inter- 
change of gear and sometimes supervisory forces. 
Men representing member companies in the As- 


404 Griffiths & Sprague, vs. 


(Testimony of F. P. Foisie. ) 
sociation and holding office among their peers exer- 
cise the leadership which goes with that the same 
as leadership in other fields. There are the satis- 
factions which come to men today under modern 
complex conditions 

Mr. Gose: Oh, if the Court please, I wish to 
interpose an objection to this line of testimony. 
‘hese are very indirect and abstract benefits that 
he is talking about to individuals who may be offi- 
cers of a corporate body which may or may not 
benefit by virtue of that fact. I think this is alto- 
gether too ephemeral and indefinite to be of any 
value as evidence on the question propvunded to 
the witness. 

Mr. Dobrin: I can’t agree at all; that is part of 
the very purpose of such an association, and [—— 

The Court: (Interposing) Well, counsel, we 
go now to the question of my right to hear him 
testify to this. J am not bound to accept his con- 
clusion. If, for instance, he testifies it is of value 
to the defendant for one of the defendant’s officers 
to be an officer in the Association, it is for me to 
determine whether that is true or not. I think I 
will hear it. I may say to counsel that [| am not 
as sure as counsel for the plaintiff or the witness 
that some of these things are of economic value. 
You may proceed. 


Mr. Dobrin: 1 am attempting to demonstrate 
it, [143] your Honor. 

- The Witness: I will be glad to elaborate on that 
phase of it. 
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@. No, proceed. : 
A. Three members of this firm have held offices 
in either the local or Coast Associations. One of 
them all the time in my own aequaintance with him 
of nearly 25 years. He held office on which from 
my own intimate acquaintance with him, he placed 
high value for the resulting status commercially. 
T think that at least he certainly was satisfied wa 
the relationship. le: 
The Court: (Interposing) Now, just. a mo-. 
ment. I will have to strike that. ee: 
Mr. Dobrin: That is a little potent 
The Court: The conclusion that this witness has 
that somebody placed value on it will-be stricken. 
Mr. Dobrin: I agree that that is argumentative. 
A. (Resuming) Now, in the sphere of dispute’ 
between all branches of the industry and the Wage 
and Hour Division, and with which the. Army,. Navy' 
and War Shipping are concerned, there is a matter. 
in which we are deeply engrossed and on. which ‘we 
are spending much time. If the Association loses. 
its case before the Wage and Hour. Division m the. 
courts, it is calculated by the members affectéd, 
including this defendant company that they will be 
out of business. We have recently secured; 
counsel and myself, from the Army, Navy and War 
Shipping authorities in Washington within the 
month an amendment of all stevedore contracts 
with all member companies on this Coast which, 
at least, will protect all of the member compantes 
beginning [144] February Ist. of this year for the 
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future in event of an adverse decision and which 
for the past leaves the door open for possible re- 
imbursement by congressional relief. And in this 
issue, by very good fortune, the industry does not 
stand alone, but has the support and in fact the 
lead taken by War Shipping, Army and Navy, be- 
cause they recognize, all branches of the services 
recognize, that if the courts should hold adversely 
to their belief as well as our belief, the back wages 
due coupled with liquidated damages would be 
ruinous. 

Q. And in that activity on behalf of the members 
has the Coast Association performed that service? 

#. It has. 

Q. And is it likewise performing that service at 
the request of the Army, Navy and War Shipping? 

A. We are in complete accord and under their 
leadership. We are developing the industrial hack- 
ground, which will be the basis for the court suit. 

@. Are those three branches of the government 
ealling upon the Coast Association to furnish the 
data necessary for the defense of the problem in- 
volved ? 

A. They are, and we have furnished it and will 
continue to. 

‘The Court: ‘This is a time and one-half dispute? 

The Witness: It is something which threatens 
to engulf us. 

The Court: I won’t say for overtime; I will say 
for alleged overtime because that is probably 

The Witness: That is the issue. 
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The Court: You are contending it is not over- 
time and your opponents are contending it is? [145] 

The Witness: Pardon me, your Honor. We are 
contending it is true overtime when it is time and 
a half under the labor contract. The Wage and 
Hour Division is contending it is not. 

The Court: All right. There is a dispute as to 
whether it is or is not. 

The Witness: ‘hat is correct. 

Q. Now is the handling of that matter one in- 
volving expense? A. Heavy. 

Q. And the Coast Association on behalf of its 
members is bearing that expense? 

A. Entirely. | 

Q. Do you have anything to add now, Mr. Foisie, 
to any of the testimony that you have heretofore 
given in direct answer to this question on the sub- 
ject of services rendered by the Coast Association 
for its members? 

A. I think it need not be repeated so long as it 
is understood, that to a substantial extent, not 
exactly measurable, the work of the Accident Pre- 
vention Bureau of the Association, at an $80,000 
expense last year and $100,000 this year, has been 
a significant factor, by no means the exclusive fac- 
tor, In the reduction of the premium costs, which 
have fallen steadily on this Coast to the point where 
it is 8.6 compared with the East Coast, where this 
effort 1s not conducted, of 15% of the pavroll. 

Q. And when you say 8.6, is that 8.6 per cent? 

A. Hight and six-tenths of the stevedore dollar 
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as against 15¢ of the stevedore dollar on the East 
Coast. It is true that the services receive the bene- 
fit of that, at least in the cost plus and fixed fee, 
but it doesn’t in any [146] sense alter the commer- 
cial benefit to the member companies. 

@. And those percentages to which you referred 
are insurance premiums? 

A. That is correct, for offshore insurance. 


Q. In your testimony previously, Mr. Foisie, 
reference was made to Mr. Joseph Weber of Grif- 
fiths and Sprague, the stevedore defendant, and I 
wish you would tell us, with the dates, the offices 
that Mr. Weber held both in the Washington As- 
sociation and in the Coast Association. 

A. I think I did before. 


Q. I don’t think you gave the dates. I think 
you covered it just generally. 

A. He was the chairman of the committee ap- 
pointed to employ a manager in 1920. He was vice 
president of the Waterfront Employers of Seattle 
in 1922; president in 1923-24; trustee in 1923-41, 
the time of his retirement. All this was in con- 
nection with the Waterfront Emplovers of Wash- 
ington. From 1929 to 1933 he was a member of the 
Joint Committee of men and management; he was 
a member of the early Safety Committee—helped 
organize it—from 1924 to 1930; he was a member 
of the Safety Committee in 1936-40, when it had 
been converted to a Coast Committee. 


The Court: It is understood that any time any 
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party wishes to object, that they have to make their 
objection known. 

Mr. Gose: If the Court please, I don’t know 
how long you want us to be entertained, but I am 
certainly objecting to all this line of testimony. I 
haven’t been able to see, if your Honor please, since 
the beginning how the fact that one of the defend- 
ant’s officials or [147] employees held a position in 
the plaintiff company had anything to do with the 
issue in this case. 

The Court: Well, counsel, J am interested in the 
time. It is always helpful to a court or jury to 
have enough of the history so that the court or 
jury understands the critical period. But it seems 
to me the history has been pretty substantially 
given, and I now can see no help to me in knowmg 
whether Mr. Weber was or was not an officer of an 
organization which existed before the plaintiff ever 
came into being. 

Mr. Dobrin: Well, he has mentioned the last of 
that. There will be no more mention of that. 

Mr. Gose: What he has mentioned to date, if I 
understand it correctly, is not any position held 
with the plaintiff but with the Washington As- 
sociation. 

Mr. Dobrin: No, you didn’t understand it cor- 
rectly. 

The Court: Well, it coudn’t be the plaintiff 
prior to 1937, obviously. 

Mr. Dobrin: That is right. 

Q. Now, you may proceed, and from this point 
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on with Mr. J. Weber leave out anything prior to 
1937 which has anything to do with the Coast 
activity. 

A. From 1937 to 1941 he was continuously an 
associate director of the Coast Association and met 
quarterly in San Francisco. 

Q. Now, will you state what offices the defend- 
ant’s president Frank Settersten has held and does 
hold with the Waterfront Employers of Wash- 
ington ? 

A. in 1940 a member of the Accident Prevention 
Coinmittee. 1942 to 1945—— [148] 

@. Not too fast. In 1940 he was what? 

My. Gose: That was the Waterfront Employers 
of Washington? - 

Mr. Dobrin: No, the Accident Prevention 
Bureau. 

Mr. Gose: I thought your question was 

Mr. Dobrin: It was with both. 

Mr. Gose: Both? I will object in so far as it 
pertains to the Waterfront Emplovers of Wash- 
ington. I don’t think that is material. 

The Court: I think in any event the question 
Should be segregated. You may ask him what 
offices he held with plaintiff. 

Q. What offices did he hold in connection with 
Coast activities directly? 

Mr. Gose: Now, I object to that, if the Court 
please. If he means with the Coast Association, 
using the term interchangeably with the plaintiff, 
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that is one thing, but this Coast activity in another 
thing. 

Q. Well, Coast Association. 

A. He was a member in 1940 of the Accident 
Prevention Committee for Seattle of the Water- 
front Employers Association of the Pacific Coast. 

Q. What offices or committee service did he per- 
form or has he performed for the Waterfront 
Employers of Washington? 

A. A trustee from 1942 to 1945; and continuing, 
a member of the Finance Committee. 

Q@. He is still a trustee of the Waterfront 
Employers of Washington? 

A. And continuing; and a member of the Fi- 
nance Committee during that period of time. [149] 

Q. Now, referring to M. J. Weber, vice-presi- 
dent of the defendant, what offices has he held in 
connection with the Coast Association ? 

A. Asa member of the Puget Sound District of 
the Accident Prevention Bureau from 1939 to 
1941; in 1941 the chairman of the sub-committee 
of publicity and safety awards of that bureau of 
the Coast Association. 

Q. Now, what are the activities of that sub- 
committee ? 

A. It is the development of education work 
with men and companies and the building of com- 
petition for the reduction of accidents through the 
setting up of safety awards. It is about the most 
effective part of the work of Accident Prevention 
that could be imagined. 
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Q. Following 1942, did he serve on that com- 
mittee? 

A. He has served on the committee from 1942 
through 1943 and 1944 as a member of the com- 
1051) ee 

Q. That is the Accident Prevention Committee? 

A, That isecomueet: 

Q. And what special position did he hold in 
1944 on that committee? 

A. I think he was vice-chairman. 

Q. In 1944? my. Yes. 

Q. Did Mr. Weber serve on the Allocation Com- 
mittee of the Coast Association? 

A. I am not very clear on that. I knew one 
time when he did several years ago. I don’t know 
what, he has done in that direction later. 

Q. Do you know whether he did in 1942? 

A. I think that was about the time I knew he 
served in that [150] relationship. That is the com- 
mittee allocating gangs. We have two forms of 
allocation, ships and gangs. 

Q. Now, is that the allocation function which 
you described previously in your testimony? 

A. Yes. 

@. What does this committee of members do in 
connection with the staff representative of the 
Coast Association to whom you referred? 

A. When the staff representative gathers all the 
data and there is a shortage of gangs to meet the 
need, the committee decides in peace times where 
they are to be used. Under war time, the cireum- 
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stances of urgency of certain ships and the willing- 
ness and ability of other ships to delay governs 
whick gets the men. 

Q@. Has Mr. Weber served on the Labor Rela- 
tions Committee created under the Coast agree- 
ment, Exhibit 34? A. Faithfully. 

Q. During what period of time? 

A. For the last three years at least. 

Q. And at the present time? 

A. And at the present time. 

Q. And that is the committee which manages the 
Coast Association agreement locally subject to the 
reviews which you have and restraints which you 
have described ? 

A. That committee administers the agreement in 
this area. 

The Court: Counsel, during the recess I would 
hke to have you seriously consider the plan for 
what, evidence there is to be. It is patent, of course, 
that this case cannot be finished today, but I see 
no reasonably opportunity to give you more than 
Tuesday of next [151] week, and it must be con- 
sidered that the defendant is entitled to its day 
im court. 

(Recess. ) 


Q. In referring to the matter of insurance in 
connection with the Accident Prevention Bureau, 
you referred to insurance offshore. What were you 
speaking about there? 

A. That is the workmen’s compensation insur- 
ance required under the Longshoremen’s and Har- 
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borworkers’ Act, a Federal Act to cover the off- 
shore personal injuries to longshoremen and other 
harbor workers. 

@. Mr. Foisie, are you acquainted with whether 
or not the Army, the Navy and the War Shipping 
Administration allow the 214e¢ tonnage assessment 
as overhead expense of the contractors performing 
loading and discharging operations for them? 

A. shame 

@. What is their position ? 

A. They do so allow it. 

The Court: What is that? 

The Witness: Army, Navy and War Shipping 
Administration. 

Mr. Dobrin: You may inquire. 

The Court: Allow these assessments for what? 

Mr. Dobrin: As part of the overhead expense of 
the contractor performing loading and discharging 
operations for them. 


Cross Examination 


By My. Gose: 

@. Mr. Foisie, I am going to try to ask you 
as simple and [152] direct questions as possible, and 
would you please try to answer them in the same 
fashion? A. I shall try. 

Mr. Dobrin: I don’t think he should instruct 
the witness. Let him go ahead and inquire. 

Mr. Gose: JI am just trying to establish a har- 
monious relation. 

Mr. Dobrin: There is no lack of harmony yet. 
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Q. You mentioned the fact that Mr. Joe Weber 
was director of the plaintiff corporation from the 
time of its organization? 

A. ‘That is right. 

Q. I am going to hand you Plaintiff’s Exhibit 
1, arid I notice in Article 4 there are the names 
of 17 persons who were the first directors. Is the 
name of Joseph Weber contained in these 17 
names ? A. No. 


Q. I will ask you to turn over one page and 
look at the signatures to the Articles of Incorpora- 
tion, and I will ask you if the name of Mr. Joseph 
Weber appears there. 

A. That is correct; it does not. 

Q. The fact of the matter, as I understand it, 
Mr. Foisie, is that Mr. Joseph Weber was an asso- 
ciate director, wasn’t he? 

A. That is correct. I think I replied previously 
that he was an associate director. 

@. And as an associate director he had no vote, 
did he? A. That is correct. 

@. Now, Mr. Foisie, there are two kinds of 
members of this corporation, aren’t there, is that 
correct? [153] A. Wes. 

Q. And what are they called? 

A. Voting members and associate members. 

Q. And to be a voting member one must be a 
steamship company or an agent for a steamship 
company, is that right? 

Pe Nhat is cortect. 
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Q. And to be an associate member one must be 
some other type of employer of longshoremen ? 

A. That is correct. 

@. And the defendant in this case is an asso- 
ciate member, is that correct? A. Yes. 

Q. And has never been a voting member? 

A. That is correct. 

Q. And can never be eligible to be a voting 
member under the present Constitution and by-laws 
unless he becomes a steamship operator? 

A. Correct. 

@. Does your corporation have a membership 
book? | 

A. Yes, I think so. Mr. Boyd, the secretary, can 
answer the question better. 

@. Are you aware of one personally ? 

A. Of what? 

. A membership book. 

A. We have a roster of members. J am sorry 
I don’t know what vou mean by a membership 
book. 

(. You have never been advised, I take it, that 
the laws under which you are organized require 
this corporation to have a membership book? 

‘A. I am sorry; I eannot say. [154] 

. You don’t recall being so advised? 

A. No, we have membership signatures. If that 
constitutes a book 

Q. Now, taking the defendant in this case, it 
is an employer of longshoremen, isn’t it? 

A. Yes. 
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@. And it is a fact, isn’t it, that it must obtain 
its longshoremen through the local hiring halls as 
long as the hall has longshoremen available? 

me Asa member it must. | 

Q. As a matter of fact, it would be impossible 
for it to do business in this port without following 
that procedure, wouldn’t it? 

A. As a member it would be. Otherwise, it 
would be in violation of its labor contract. 

Q. They would have to get out of this organiza- 
tion and not be a party to that labor contract. And 
you know perfectly well in the ight of your experi- 
ence that it would be practically impossible for it 
to operate without Union longshore labor in this 
port? 

A. That is correct, but that doesn’t mean they 
couldn’t get Union longshore labor by making 
another agreement. 

Q. Iam not asking you that. I am just asking 
the question, they couldn’t operate in this port 
without having Union longshore labor? 

A. But they could get Union longshore labor hy 
going to the same Union. 

Q. Please answer the question. They couldn’t 
operate without Union longshore labor? 

A. Yes. [155] 

Q. You mean they couldn’t operate? 

A. They couldn’t operate other than by Union 
longshore labor under this contract. 

Q. Mr. Foisie, I believe that it is a fact in 
this particlular port at the present time this de- 
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fendant does employ labor from other places than 
the hiring halls. Do you know if that is a fact? 

A. JI understand so in conection with operations 
not under its port labor contracts but further 
uptown in the yards. But that is something I am 
not particularly familiar with. 

Q. Do you understand that that occurs after the 
supply of Union men from the hiring hall has been 
exhausted ? 

A. I am not familiar with beyond our own 
responsibility. 

Q. You are not familiar with that. I shall 
accept your answer. You are president of the Coast 
Asscciation, plaintiff in this case. What position 
does Mi. Middleton, the gentleman sitting here—is 
that correct ? A. Correct. 

Q. What position does Mr. Middleton hold? 

A. Vice-president for the Northwest. 

Q. He is a vice-president of the Coast Associa- 
tion? A. Yes. 


. He resides in Seattle? A. He does. 

@. And is in a Seattle office here? That is his 
place of work? A. That is correet. 

Q. And is he also—do you know, an officer of 
the Washington Association ? A. He is. [156] 

Q. Does he receive compensation from both As- 
sociations ? A. He does. 


@. One salary as vice-president of the Coast 
Association 


A. (Interposing) He receives one salary di- 
vided by agreement. 
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Q. Let me put it another way, Mr. Middleton 
receives one-half of his compensation from the 
Coast Association, is that correct? 


A. Yes, 
Q. And the other half from the Waterfront 
Employers of Washington? A. No. 


Q. From whom? 

A. A part of the other half from the Water- 
front Employers of Washington and the other part 
from the Waterfront Employers of Portland. 

Q. Mr. Ringenberg’s name has been mentioned 
from time to time. He lives in Seattle, too, doesn’t 
he? A. Yes, he does. ve 

®. What connection does he have with the Coast 
Association ? i : 

A. He is the manager selected by the 1 
trustees at the expense of the Coast Association 
responsible to the local trustees, es ek a to 
the Coast Association on policy. 

Q. Does any part of his compensation come from 
the local association? 

A. If so, IT am not aware of it. I think the 
locai association gave him a small amount of pay 
for incidental supervision and central pay service 
and collective reporting. His salary comes from 
the Coast Association. [157] 

®. Is he an officer of the Coast Association ? 

A. No, he is a staff member of the Coast Asso- 
ciation. 

@. Mr. Bovd here that you mentioned before 
is the secretary-treasurer ? A. Fle is. 
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Q. Of the Coast Association? A. Yes. 

Q. Residing at San Francisco? A. Yes. 

The Court: What is his office? 

The Witness: Secretary-treasurer of the Coast 
Association with office and residence in San Fran- 
CISCO. 

Q. I think in passing in connection with your 
testimony on direct examination you mentioned 
that the Waterfront Employers of Washington 
bear the expense of two things, collective reporting 
and central pay offices? A. Yes. 

@. And then I think you defined those ade- 
quately on your direct examination, but to be sure 
I understand, collective reporting is a process by 
which the employers in this community report for 
the benefit of all through a central agency certain 
various items such as Federal taxes and so on that 
have to be reported to governmental agencies? 

A. Yes. 

Q. And that central pay offices refers to a prac- 
tice obtaining in this port under which all steve- 
dores, regardless of who they happen to work for, 
go to one place and receive their pay periodically ? 

A. Yes. I would suggest longshoremen is the 
[158] 

Q@. Pardon me; longshoremen. A; Ys: 


correct term, the stevedore being the 


@. Can you tell me, do you know by what 
means those two operations are financed? Ts that 
aenl> payroll fax 

A. Iftis a percentage of the payroll tax. I think 
it is stil 1%. It varies. 
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Q. Which is payable to the Waterfront Em- 
ployers of Washington, the local port association? 

A. Yes. 

Q. Now, in connection with Plaintiff’s Exhibit 
34, Section 1, Paragraph 1, ‘‘The provisions of this 
agreement shall apply to all handling of cargo m 
its transfer from vessel to first place of rest, and 
vice versa, including sorting and piling of cargo 
on the dock, and the direct transfer of cargo from 
vessel to railroad car or barge, and vice versa, when 
such work is performed by employees of the com- 
panies parties to this agreement.’’ I want just 
one little definition in connection with that. The 
first place of rest as oe to in there, ‘‘first place’ 
of rest, and vice versa’’ means what? Cae you 
explain that briefly to us? a 

A. I eannot because arbitrators mm at least 25 
eases have given us variable definitions for varying 
conditions. I could give vou a definition, but it will 
not be perfect. 

Q. Let me put it mv way and see if I am wrong. 
JT am not after anv very fine technical definition,. 
but is it not true that there is included within the 
meaning of that section operations which Mr. Do- 
brin mentioned as being dock operations as well as 
those that consist of actually taking cargo in and 
out of the hold of the ship? [159] | 

A. I ean’t give vou an unqualified answer. At 
times it does include such work; at other times 
and frequently it does not. 

@. Let me put it this wav. Your eontract with 
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the Longshoremen’s Union does apply to certain 

work done on the dock as well as that done in the 

process of loading and unloading ships, does it not? 
ay ‘WMiat istcoreer 

Q. Longshoremen are employed for that dock 
work just the same as they are for loading cargo 
from the dock onto the ship and vice versa? 

A. For part of the dock work they are. 

@. Longshoremen do carry cargo in and out of 
a dock or warehouse, if I may call it that? That is 
a longshoreman’s operation, isn’t it? 

A. If it is within the definition of longshore 
work. The longshoremen usualy secure work on the 
dock. Dock workers do dock work, but they are 
used frequently in this longshore business by that 
agreement, 

Q. But they are men obtained through this hir- 
ing hall? 

A. So are all the other men on the dock. 

Q. Any employee that you use on the dock 
moving cargo in and out of the warehouse is cov- 
ered by this contract, Plaintiff’s Exhibit 34? 

A. Qh, no; oh, no. 

@. Well, let me put it this wav. Any such 
employee who is moving that cargo has been or 
must, be obtained through a hiring hall if they have 
men available? A. fntirely correct. 

Q. Now, on that Plaintiff’s Exhibit 34, the last 
time you had any extensive negotiations under such 
contract was 1940, [160] was it not? 


Waterfront Employers’ Assn. 423 


(Testimony of F. P. Foisie.) 

A. Qh, no. I have been with it all fall and winter 
and am occupied in it right at the present moment. 

Q. Perhaps I didn’t put it properly. There has 
been no contract negotiated since 1940, has there? 

A. No, but there have been contract negotiations 
at great length. | 

Q. But no other contract has been produced 
since that time? 

A. No, the present contract, as I testified, con- 
tinues up to the time the War Labor Boards hands 
down its amendment. | 

(. You mentioned, Mr. Foisie, the Maritime In- 
dustry Board. Are the members of that Board paid 
by the government? es 

A. Yes. I wonder if the Court would care for 
a further explanation. 

@. I think it can be gone into on redirect. 

Mr. Dobrin: We are very technical, Mr. Foisie. 
T will ask vou about it when the time comes. 

The Witness: I beg your pardon. I don’t know 
the procedure. 

Q. I think perhaps you have covered the next 
matter. J had noted here your legal counsel in San 
Francisco is Mr. Gregory Harrison. 

A. Correct. 

@. And whenever that name appears on copies 
of any minutes that have been put in as exhibits, 
that is the gentleman who is referred to? 

A. He is counsel for the Association. 

Q@. You used the expression on vour direct ex- 
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amination ‘‘contracting stevedore.’’ Is that a briefly 
definable phrase? [161] 

A. Well, there are persons better able to define 
it than myself, but I would be glad to attempt it. 

Q. Well, perhaps I had better put the question 
this way, sometimes steamship companies do their 
own stevedoring ? A. That is correct. 

@. While they are so engaged you would not 
refer to them as contract stevedores ? 

A. Not as long as they are handling their own 
eargoes on their own ships. 

A. A contracting stevedore, I would then as- 
sume, is one who makes a contract with a ship owner 
for the loading of the ship owner’s vessel or dis- 
charging it? A. Yes. 

®. And there is a distinction, I believe, between 
a contracting stevedore and a terminal operator, 
isn’t there? 

A. Sometimes each does both kinds of con- 
tracting, In some instances. : 

Q. What you mean, in some instances a terminal 
operator may do work for the owner of a vessel, 
and to that extent would be a contracting steve- 
dore? 

A. He might load and discharge cargo to and 
from the hold or deck of the ship, and in that 
regard, even though a terminal operator, he would 
he doing contract stevedoring. 

Q. IT think we understand each other on that. 
Perhaps [ expressed my question imperfectly. Do 
you know whether or not it is a fact that in this 
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port there are terminal operators who are doing 
no contract stevedore work? | 

A. Yes. Just a minute. There have been so many 
chasges here recently in their functions, I don’t 
know of a terminal operator here who is called 
definitely a terminal operator [162] who does steve- 
dorig in this port. 

Q. But you would not expect those who are 
referred to as terminal operators in this port to do 
contract stevedoring ? | 

A. We would expect they would not, but in 
recent years, as the stevedores have cut in on their 
field, that is something for them to say. I have 
nothing to say about that. = 

@. Now, Just a word on the 4¢ per man Toe 

A. (Interposing) Oh, I owe you a — 
I am not clear, but I think Mr. Tait. who is a new 
member—lI think he does both. 

Mi, Dobrin: Both’ what? | 

The Witness: Terminal work and stevedoring. 

Q. In testifying in connection with Exhibit 11, 
which is that exhibit referring to a charge of 4c 
per man hour—perhaps I had better read it; it. is 
very short, so that we will both be talking about 
the same thing. It reads as follows: ‘Be it resolved 
that effective May 1, 1940 each port association levy 
against non-meinbers an assessment of +¢ per man 
hour for all longshoremen ordered and disnatched 
from the hiring hall to perfrom their work, and - 
that all man hour assessments collected he remitted 
to the Waterfront Employers Association of the 
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Pacific Coast as part of the general funds of said 
Association.”’ 

Now, I want to be sure there is no mistake about 
interpretation there. The purpose of that resolution, 
as [ understand it, 1s to assess any person who is 
not a member of the Coast Association 4¢ per man 
hour for each employee he gets out of the hiring 
hall? 

A. That is my understanding of it. [163] 

Q. So that if the defendant in this case were 
to withdraw from this Coast Association organiza- 
tion and then to try to hire men out of the local 
hirmg hall, it would be subject to that 4c levy? 

A. Iam inclined to think so. We haven’t faced 
that issue, so I don’t know how the directors would 
decide the matter. 

Q. That is your impression and always has been 
of what it means? 

A. Well, this impression I gathered from the 
stevedores who were active in promoting this reso- 
lution. 

Q. You have been president of the organization 
since 1939? 

A. Oh, yes, I was president at that time and 
present on that occasion. 

®. Now do you recall vou described a ship gang 
in your direct testimony. As T understood the de- 
scription, the men that you mentioned were the 
men who do the work of getting the cargo from 
ship side into the ship or out of the ship to ship’s 
side? A. That is it. 
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Q. The men that you mentioned did not imelude 
any men who might subsequently move the cargo 
from the ship side in or out of the warehouse? 

A. ‘That is not a ship’s gang here. 

Q. No. And you did not in any answer in talking 
about ship’s gang deal with any such men at all? 

A. No, solely those men between the sling and 
the hold. 

@. I think you said, but I want to be sure 7 am 
clear on it, that prior to the formation of the Coast 
Association, a member like the port of Seattle or 
a local association was financed by a tonage assess- 
ment on the steamship companies [164] and a pay- 
roll assessment on other members? 

A. Yes there were many modifications of that. 
One company, I recall, at different years paid a 
flat rate per month. The matter was loose. Those 
steamship companies that paid the tommage tax—I 
think the stevedore didn’t pay the payroll percent- 
age on it. | am not clear because that is a dozen 
years back, and the system was never very clearly 
set forth in the local association; but that is my 
general recollection. | 

Q. Now, in justifying from a practical stand- 
point the tonnage tax, you said by way of example, 
I believe, that the shipper in Liverpool or London 
or Naples 


A. The ship owner. 

Q. The ship owner, yes, might be interested in 
knowing what sort of a rate he would have to hear 
if he sent a ship into Puget Sound? 

ime GS. 
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@. That is not a problem which exists with 
respect to United States Army cargo. In other 
words, we don’t have any London, Liverpool or 
Naples ship owner with respect to Army cargo? 

A. Not abroad, but in Washington you do. 

Mr. Dobrin: Which Washington do you refer 
to? 

The Witness: D. C.; excuse me. 

Q. Counsel asked you with respect to Plaintiff’s 
Exhibit 32, which is a Minutes of Joint Meeting of 
the Committee of the Seattle and San [francisco 
representatives regarding assessments. 

A. Was that meeting here in Seattle? 

Q. No, the one in San Francisco on May 26, 
1948, and you were [165] asked whether Mr. M. J. 
Weber, who was later identified as vice-president of 
the defendant corporation, approved the Joint 
Committee report that forms part of that exhibit. 
You asked, as I recall, to see the exhibit, looked 
at it and stated that he did. I want to ask you if 
in making that statement you gathered that infor- 
mation in any way from the exhibit or from inde- 
pendent recollection ? 

A. From the exhibit, because if there had been 
a dissenting voice, it would have been recorded by 
the seeretary; but it confirmed my memory. We 
always have as a matter of routine minute keeping 
a record of dissenting votes or voices. 

®. In that connection may I call your attention 
to the contents of the minutes. (Reading) ‘The 
meeting adjourned at 12:00 noon. and reconvened 
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at 2:30 p.m., at which time the Special Committee’s 
report was read (copy attached and made part of 
these minutes). Upon, motion of Mr. Stocking, see- 
onded by Mr. James, it was agreed to submit the 
committce’s report to the Coast Board tomorrow.’’ 

As I understand your answer now, you were 
stating that Mr. Weber did not object because there 
is ne record of any objection contained in those 
minutes ? A. ‘That is my récollection, sir. 

Q. Now, I want to go into another subject with 
you briefly, Mr. Foisie. You defined loading and 
discharging cargo as being, if I understood you’ 
correctly—correct me if I did not—the operation: 
of taking the cargo from the dock and putting. it 
in the ship or vice versa, taking it out:of the: 
ship and putting it on the dock. That to you: was: 
the loading and discharging i cargo? [166] 

a. YS. sie 

Q. Do you mean that it is the process that the 
stevedore does, that is, the loading and SIS cag 
of cargo? 

A. I will try again to define it as the handling: 
of cargo by man and by mechanism in the area: 
eovered and in the distance traveled between: sling 
and ship’s hold or ship’s deck in loading, and the 
reverse process is discharging. That mav be to 
dock direct; it may be to barge alongside. 

Q. Yes, I understand all that. But what T am 
interested in is something different. If the con- 
tracting stevedore was engaged in the operation 
you just described. would he he the only ene wham 
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you would say in this way was loading or discharg- 
ing cargo? ie Vies: 

Q. Wouldn’t the ship owner in some circum- 
stances say the loading or discharging of the cargo 
of a vessel would be at such and such a wharf? 

A. Oh, yes. 

(). In other words, when you are referring solely 
to the process of putting it in and taking it out, 
you recognize that the ship owner still may refer 
to it as I just did? 

A. Yes, because it is for his account and under 
his direction with the master and the mates in the 
immediate supervisory control. 

Q. All right. Then, as I understand, you say 
this tonnage tax was on the loading and discharg- 


ing of cargo? A. That is correct. 
Q. Might it not be just as well on the steamship 
company ? A. It is frequently so assessed. 


(. Now, when your steamship company is doing 
this work through [167] a contract stevedore, 
wasn’t it always the understanding—at least prior 
to 1940 that the steamship company member of 
the plaintiff Association was the party that was 
to pay that tonnage tax? A. Oh, Tie 

Q. Well, let me correct it. I reeall that vou said 
there were instances where it was not done. Wasn’t 
that substantially the universal practice? 

A. It was substantial; it was by no means uni- 
versal. {t has been growing steadily throughout the 
years. But there were many cases, early particularly 
and some remaining, where the steamship company 
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doesn’t pay the tax; but in the majority of cases it 
does; largely so and more and more year by year. 

Q. Let’s get down to a clear basis. I am talking 
about member steamship companies. Are we clear 
on that? a. What is right. 

Q. Isn’t it true that in those instances in which 
the member steamship company did not pay the 
tonnage tax on a cargo loaded in its own vessels, 
that the matter was handled by special agreement 
between that steamship company and the contract- 
ing stevedore? 

A. There were many agreements of contract 
between the two about which we would know 
nothing. All we know is that we collect on all of the 
cargo handled and check to be sure that all the 
tonnage handled is reported and paid for, but it is 
paid for variously. 

@. Well, you don’t collect twice on the same 
cargo? 

A. Unfortunately, I am sorry to say, we have, 
but we have always corrected it where we collected 
twice. [168] 

Q. It wasn’t the purpose of any of your resolu- 
tions to collect twice? 

A. You are entirely correct. 

@. What is that? 

A. You are entirely correct. 

@. How do you determine then, when you have 
a member steamship company and a member con- 
tracting stevedore, which of them should pay 
the 2l4c? 
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A. Either one or the other would notify us. 

Q. As far as the plaintiff Association is con- 
eerned, you were indifferent as to which one of 
them paid you? 

A. Entirely so and still are. 

Q. By the way, you don’t know of any instance 
of the defendant having ever paid 214¢ a ton for 
ahy member steamship company, do you? 

A. I was trying to recall that this noon, and I 
don’t recall any. ‘The Japanese lines were mem- 
bers. I believe in all instances their local accounts 
were members. I don’t recall any instance, and I 
tried. 

@. Can you give me an idea of what percentage 
of the tonnage tax has ever been paid bv contract 
stevedores on account of cargo loaded by them for 
member steamship companies? 

A. I could give you instances. 

Q. No, I would just ike an approximation of 
a percentage. 

A. I eouldn’t other than to say that it was a 
minority, but it was not a small minority. It was a 
substantial minority, but it was never anything like 
half. 

(. Never anything like half? A. No. 

@. Would it be a quarter? [169] 

A. It probably was less than a quarter even in 
the early days. 

@. And decreasingly less all the time? 

A. Yes. There are some companies, of course, 
who continue to pay it today. 
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Q. We have got it down to probably less than 
a quarter. Would it be 10%? 

A. Qh, it would be more than that. 

Q. Now, you defined handling as the conveying 
of the cargo, as I understood it, to the interior of 
the warehouse from the side of the vessel and vice 
versa ? A. Anywhere on the dock. 

Q. Anywhere on the dock is handling? 

A. That, I might explain, is a more or less 
established term in port cargo handling. It at- 
taches to so many’ factors of rate making. 

@. Are these forms of expression at all hard 
and fast? , 

A. Pretty substantially agreed upon. For in- 
stance, there 1s an assembling and discharging—I 
think that is the tariff rate. I think that is the 
terminology that attaches to all handling between 
ship’s side and place of rest. And handling cargo 
to cars and from cars is also a standard term. 
Handling attaches to handling cargo on the dock. 

Q. In California, by and large, your stevedore 
operations consist of one operation combining the 
dock work and what you define as loading or dis- 
charging ? 

A. ‘There is a diversity there, and more of what 
vou deseribe there than here. 

Q. Most of the work is done in that fashion 
down there? 

A. Well, there is, for example, about 70 of what 
we call [170] shore to ship gangs down there out 
of 265. That will be evidence of shipside delivery. 
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Q. So that by rapid ecaleulation there will be 
195 ship gangs and 70 shore gangs? 

A. Long gangs we call them and the other shore 
gangs. 

@. Now, stevedore who is carrying on that oper- 
ation, if I may use the term combined operation— 
you understand me? A, Ido. 


@. ——you would understand him perfectly if 
he said he was loading and discharging a ship. He 
wouldn’t have to add, ‘‘I am also handling cargo’’? 

A. Qh, no, as long as he was loading or discharg- 
ing the ship. 

@. [f£ am including work by a_ skilled dock 
worker. 

A. No, dock work has a different meaning. Car- 
loading 1s the term used down there for what you 
describe as dock work. It would very definitely 
mean that the vessel was loading or discharging. 
If he were doing it as a combined operation, it 
vould include either to ear alongside or the first 
place of rest or from last place of rest as those 
terms are variously described. 

@. I may be quibbling a httle, but what I meant 
to inquire about was that in common parlance a 
man doing the entire operation might, if you asked 
what he was doing, simply say, ‘‘T am loading such 
and such a vessel at such and such a pier’’? 

& That is might. 

Mr. Dobrin: Just a minute. I move to strike 
the answer and object to the question as immaterial. 
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Mr. Gose: He defined these things on direct 
examination. 

The Court: It has already been asked and 
answered. It will stand as is. Objection overruled 
and motion to strike denied. 

@. I have asked you about the combined opera- 
tion. Is spht operation customarily used to de- 
seribe a situation where one party does the dock 
work and one party does the work of putting the 
cargo in and out of the ship? 

A. I don’t think so. I mean I am not accus- 
tomed to the use of that term “‘split’’. 

Q. Well, permit me to use it then. 

A. Gladly. 


@. Let me ask you, is the operation such as I 
have described frequently referred to as a_ split 
operation in the Port of Seattle? 

Mr. Dobrin: Just a minute. Objected to unless 
he tells what kind of an operation he is talking 
about. 

Mr. Gose: I am going to. 

Q. In the sense that a stevedore here may un- 
load the cargo from shipside in or out of the vessel 
and someone else, either terminal operator or an- 
other stevedore, may handle the same eargo on the 
dock. 

A. it is my recollection that the only time or 
the occasion when this term ‘‘split operation’’ arese 
was in the discusion of the Seattle group carried to 
San Francisco about this very problem you are men- 
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tioning. That is my only recollection of the use of 
the term. 


Q. But you do know cargo is handled in that 
fashion in this port? A. Yes. [172] 

Q. And when that is done it is the claim of the 
plaintiff that the 2le is payable entirely by the 
member who handles or unloads the cargo in and 
out of the ship? 


A. Whoever loads or discharges the ship has the 
obligation to pay the 214c, whether it be the steam- 
ship company or the stevedore doing that loading or 
discharging operation, and no other. 

Q. Do you know that sometimes the party that 
works the dock beside that operation is also a steve- 
dore member of the plaintiff association? 

A. That, I think, is an entirely recent develop- 
ment. It was not a case formerly. I understand it 
is the case to a substantial extent now. 

@. And where it is the case now where the per- 
son working at the dock is a stevedore member of 
the Association, he is not, under the claim of the 
plaintiff, required to bear anv part of the tonnage 
tax? A. That is correct. 

Q. Would it be true that on other occasions the 
person who worked the dock would be a member 
terminal operator? A. Yes. 

@. And lkewise in that case such a member ter- 
minal operator would not be expected to pay the 
Coast Association any part of the tonnage tax? 

A. No part of his dock operation. Neither that 
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nor the carloading calls for the payment of a ton- 
nage tax. 

Q. And in the instance I have put, whether of a 
stevedore member or a terminal operator member 
working the dock, or both, in such cases they would 
be using men employed from the liring hall, would 
they not? [173] 

A. Yes. in the latter case it is individual men 
and in the former case it is the ship’s gang. 

Q. Showing you Plaintiff’s Exhibits 41, 42, 43 
and 44, may I ask you whether in the column 
marked ‘‘Dock’’ which shows, as I understand, the 
number of man-hours of work performed by long- 
shoremen on the dock, whether that represents 
work done by longshoremen on account of these 
dock operations that I have just referred to for 
which it is claimed that no tonnage tax is charge- 
able? 

A. Yes, either for the stevedore or the terminal 
company or the steamship company doing the work 
on the dock. 

Q. So, to put it this way, taking Plaintiff’s Ex- 
hibit 42, it shows total man-hours for the Puget 
Sound District for the year 1944, Ship 3,554,026. 
Now, the work done in those man-hours would be in 
the unloading of tonnage for which the 21%4c a ton 
was payable? A. That is my understanding. 

Q. And, conversely, the 3,097,928 hours shown 
under the column ‘‘Dock’’ would be work done on 
the dock by longshoremen for whieh nothing com- 
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parable to the tonnage tax 1s payable to the plain- 
tiff Association ? A. Yes. 

Q. In discussing the benefits of this organiza- 
tion to the members perhaps or to the defendant—lI 
am not clear which—you said that it occasionally 
gave financial backing or aid to its membership. It 
has never done that for the defendant? 

A. I recall no instance where the defendant was 
involved in a tie-up which required the financial 
support of the Association. I am not so sure about 
a steamship tie-up for [174] one of these companies 
on a group basis. My recollection is now that I 
was in on an authorization to reimburse; but the 
statement would still be true that that would not 
attach to the stevedore. I know we did defend and 
go through court proceedings and bore the entire 
expense for a number of such ships. 

Mr. Gose: I would like to have this marked as 
Defendant’s Exhibit A for identification. 

(Document dated February 2, 1948, and 
bearing signature F. P. Foisie, marked De- 
fendant’s Exhibit A for identification.) 


Mr. Gose: Counsel has agreed that Defendant’s 
Exhibit A need not be identified, that it is what it 
purports to be, a copy of a communication to the 
Budget and Finance Committee of the Waterfront 
Employers Association of the Pacific Coast under 
date of chruary 2, 1943, by Mr. F. P. Foisie; and 
may it be agreed also in connection with the identi- 
fication that the original in the minute book of the 
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corporation is signed by Mr. Foisie? Would you 
like to examine that? 

Mr. Dorbin: Yes, we agree that it was signed. 

Mr. Gese: I am offering this now. I would like 
to have the Court examine. 

The Court: Exhibit A is offered. Is there any 
objection ? 

Mr. Dorbin:. Yes, I am objecting. 

mren@oury: Ail right. 

Mr. Dobrin: We only agreed that he did not 
have to identify it further; but I object to it on the 
ground that this type of letter from the president 
of the Waterfront [175] Employers Association of 
the Pacific Coast to its Budget and Finance Com- 
mittee setting forth,.as it does, certain statements 
by My. Foisie, can only be admissible for impeach- 
ment of some contrary testimony that he offers here. 
It could not be offered to bind this corporation at 
all because Mr. Foisie has no power to do that. It 
would be admissible for impeachment but not other- 
Wise. 

Mr. Gose: If the Court please, this is a full re- 
view from the minutes—it is a full review by Mr. 
Foisie to the Budget and Finance Committee, taken 
from the minute book of the plaintiff corporation, 
explaining as it appeared to him then, as I appre- 
hend, what the situation was with respect to this 
whole tonnage assessment proposition. I think if 
your Honor would examine it, you ean perhaps de- 
termine its admissibility. 

The Court: You are objecting on what ground 2 
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Mr. Dorbin: I am objecting upon the ground 
that a written statement of the president of this 
Association to its Budget and Finance Committee 
cannot in any way bind the plaintiff in this case in 
any respect by whatever is said therein, and that 
it can only be used for the purpose of impeaching 
the witness on the stand by showing that at some 
other time and place he said something different 
than he testifies to here. 

The Court: In view of the objection, I think at 
least you should ask the witness whether or not he 
wrote any such letter. 

Mr. Dorbin: We don’t deny that he wrote it. 

The Court: Well, I still suggest that to counsel. 

@. Let me show you this Defendant’s Exhibit 
A, Mr. Foisie, [176] and ask you if you did write 
such communication to the Budget and Finance 
Committee of the plaintiff corporation on Feb- 
ruary 2, 19437 

A. it looks very familiar. I assume it is a letter 
f wrote. I have no reason to doubt it. 

Q. Would anything that you stated’ in there 
be untrue as you then thought the facts to be? 

A. ITtrust not. It might be an error, but I hope 
they were true. 

@. That represents what you thought was a 
statement of the situation regarding these tonnage 
taxes at that time? | 

A. A full page statement, yes. 

Mr. Gose: I renew the offer. It is a statement 
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at that time as to what his position was with re- 
spect to it. 

The Court: Let me see it. (Examines same.) 

Mr. Dobrin: I renew my objection because you 
have to test this letter by all the factors which were 
then present for the Budget and Finance Commit- 
tee to consider. 

The Court: Well, | will read the communication 
and then consider the objection. 

Mr. Gose: If your Honor entertains any doubt, 
T would like to be heard for a minute more. 

The Court: Well, I will say I entertain doubt. 

Mr. Gose: If your Honor please, this is a state- 
ment by the president of this corporation not only 
reviewing the situation at that time but expounding 
certain practices that have been followed by way 
of practical interpretation of the resolutions that 
have been undertaken [177] there. This witness 
testified already at great length as to his familar- 
ity with the functions, purposes and doings of the 
eorporation; and I think, as president, it is compe- 
tent to show what his statement in writing was at a 
preceding time. If your Honor thinks it admissible 
only for impeachment purposes, there are two or 
three features in it that I would like te employ for 
that purpose. 

The Court: Well, on the basis of my reading this 
exhibit, it would seem to me that, technically, Mr. 
Dobrin’s objection would be sound if the witness 
had been very strict in his direct examination. It 
must be remembered that the witness did cover a 
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lot of ground. Some of it was solicited by questions 
and some of it was volunteered by a willing wit- 
ness. Therefore 1 am somewhat doubtful as to 
whether under all the circumstances it is admissible; 
and I will solve the puzzle for the present by re- 
serving ruling as to this Exhibit A for identifica- 
tion. 

Mr. Gose: In that event I would like to ask 
another question about it, if your Honor please. 

The Court: You may. 

@. Did you ever state, Mr. Foisie, at any time 
prior to today that the 2!44c¢ per ton assessment 
was, prior to the war, paid by the steamship mem- 
bers, with the contract stevedores as associate mem- 
bers undertaking to collect the same assessment 
from non-member steamship companies and in all 
cases doing so? 

A. Iam sorry, but that is a bit too lengthy. I 
got lost on it. [178] 

Mi. Dobrin: If you will show him to what you 
refer. 

Mr. Gose: It is Paragraph 3, page 1 of this 
Defendant’s Exhibit A for identification. I didn’t 
think T was supposed to refer to that. 

The Witness: I am sorry; I didn’t follow it. 
I thought you started off on steamship companies 
and switched to non-members. 

@. If vou will follow me, Paragraph 3 of the 
document vou have before you, did vou ever state 
in writing prior to today that ‘‘The 214e per ton 
assessment was, prior to the war, paid by the steam- 
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ship members, with contract stevedores as associate 
members undertaking to collect the same assessment 
from non-member steamship companies and in all 
eases doing so’’? 

A. I did say that. The letter would be plainer 
if I said the same rate of assessment 

Q. (Interposing) In any event, as I have read 
it is the way you did state it? 

me. hat is right. 

Q@. And that was on the second day of Iebruary, 
1943? Nee Charis rel, 

@. That was in a written statement to the 
Budget and Finance Committee of the plaintiff 
association ? A. That is correct. 

@. Did you further state in writing on the same 
date 

Mr. Debrin: Just a minute. It is not my under- 
standing that that is the way to ask an impeaching 
question. You first ask the witness a question, and 
if vou get an answer that you are going to impeach 
him on, you [179] go ahead and impeach him. But 
this is not the way | 

Mr. Gose: (Interposing) If the Court please; 
he has testified 

Mr. Dobrin: He is putting this in piecemeal. 

The Court: You could read each sentence of 
this letter and ask him if he said it, and if he said 
he did, it 1s in evidence, and if he says he didn’t, 
you could introduce it 

Mr. Gose: (Interposing) That is exactly my— 

The Court: but unless this letter is ad- 
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missible now, I am not going to make it admissible 
by asking him if he didn’t write a certain thing in 
ailetter.. Any previous written statement could be 
put in evidence on that theory. 

Mr. Gose: Yes, your Honor; and I conceive if 
he denies it, I am entitled to introduce it. 

The Court: You could ask him if he wrote a 
letter to somebody about a purely personal matter 
that had no connection with this suit at all. You 
could ask him if he wrote it, and if he said yes, it 
could be read sentence by sentence. You could pro- 
duce a letter and ask him concerning every sen- 
tence in the letter. So any immaterial matter on 
your theory could be put in evidence. I don’t sub- 
seribe to your theory. Objection sustained. If vou 
can show me where this letter is impeachment of 
what he has said, it may help me in determining 
what my ruling should be, which ruling is now re- 
served. 

Mr. Gose: Very well. It was my thought that 
with respect to your statement that any letter could 
be put in evidence in this way, it would always be 
open to the [180] objection of immateriality and 
irrelevancy; but I will conclude this matter and 
rest on the Court’s reservation of ruling. 

The Court: It is about 4:30. 

Mr. Gose: I think I am through with this wit- 
ness if the Court please, but I believe he expects 
to be m court anyhow, and T would like to reserve 
the right to recall him as my own witness. 

‘The Court: All right. The witness will be in 
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court Tuesday morning at 10:00 o’clock. Now, 
gentlemen, it is assumed that cross examination 1s 
finished with this witness. I would hate to wager 
too much on that because anyone who has from 
Friday evening until Tuesday mornmg, usually 
thinks of a lot of questions. But assuming that 
counsel’s idea would be followed, what is the chance 
of finishing this case ‘Tuesday ? : 
Mr. Gose: I will make a statement on that, that 
if Mr. Dobrin ) ieee s 
Mr. Dobrin: (Interposing) I am et of the 
moving one. I think, so far as I know now, and I 
am subject to the same difficulty, that I am going 
to have until Tuesday morning too, but. as 1t. looks 
now, [ have only one witness—— © ou es 


The Court: One more? a ae: 

Mr. Dobrin: One more, and that is Mr. - Boyd, 
on matters which ought to be very short. : But -I 
suppose i will be longer than I think. He ought 
to be done by both of us within an hour. x 

The Court: It may be that is true, but I am 
going under the theory that Mr. Dobrin will think 
of a lot of [181] questions between now and Tues- 
day morning. “ 

Mr. Dobrin: [| have got some redirect. I know 
all that is going to take some time. | 

The Court: I am going on the theory that My. 
Dobrin will think of a lot of questions that he 
doesn’t have in mind now. What is the chance of 
your finishing by Tuesday ? 
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Mr. Gose: I think the Court can depend fairly 
well that I have completed with the cross examina- 
tion of the witness, and the time I consumed with 
my cross examination of Mr. Foisie will be in ratio 
to the time consumed by counsel on the other wit- 
ness and my cross examination. 

The Court: What about your case in chief? 

Mr. Gose: I think I can put on—I have no way 
of measuring Mr. Dobrin’s cross examination—but 
I think I ean put on whatever testimony I have in 
the space of an hour and a half. 

Mr. Dobrin: May I ask this question? I antici- 
pate, although maybe I shouldn’t expect it, when 
the plaintiff rests the defendant may make a motion. 
And if so, that involves another complication be- 
cause we may stand here arguing about that 


Mr. Gose: I will not undertake to obligate my- 
self not to, but it 1s not my present expectation to 
make such a motion because I think it would be 
better to get everything before the Court and get 
it settled finally once and for all. 

The Court: Well, with the plaintiff’s case we 
are holding our own. We are a good deal lke the 
man starting off for a destination and the mile- 
posts say it is [182] ten miles away. After he has 
gonc five miles it still says ten miles and the man 
thinks at that time he is holding his own. As [ 
remember it, yesterday the plaintiff had just one 
witness. Now they have another one. 


Mr. Dobrin: We have always had two. 
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The Court: Oh, you have had two. It was my 
misunderstanding. 
(Further colloquy.) 


(Whereupon a recess was had herein until 
10:00 a.m., March 27, 1945.) [183] 


Seattle, Washington 
March 27, 1945, 10:00 a.m. 


(All parties present as before.) 


Mr. Gose: In connection with the offer of De- 
fendant’s Exhibit A, upon which you Honor re- 
served ruling the other afternoon, there was a good 
deal said at the conclusion cf that session about the 
procedure for impeachment. I wish it understood 
that in making that offer the thought of impeach- 
ment was entirely secondary and still is, but the 
offer is made rather of a document as an official 
document of the plaintiff. That is one of the plain- 
tiff’s original records from its minute book. 7 wish 
to develop that thought a little further with a few 
questions addressed to this witness. 


Pa. PORTE, 
resumed the stand for further examination and 
testified as follows: 


Cross Examination (Resumed) 
By Mr. Gose: 


Q. Mr. Foisie, does the plaintiff corporation 


have a Budget and Finance Committee ? 
A. It does. 
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Q. And had such a committee in February of 
1948, did 1t not? A, And still has, yes. 
9Q. It did-haveat that time? ~ A. Tdi 

Q. What was the origin of that committee, that 
is, how did it come into existence, do you know? 

A. By appointment of the directors from the 
beginning of the [184] Association. 

Q. Who designates the members of that com- 
mittee ? A. The directors. 

Q. The directors. And they did so in February, 
1943% A. Wes. 

Q. What are the functions of that committee? 

A. To develop the budget through the—begin- 
ning with the port manager’s budget through the 
local trustees, which is sent to the treasurer of the 
Coast Association, and consolidates the administra- 
tive budget at San Francisco which is submitted 
to the Budget and Finance Committee 

@. Does that committee have anything to do with 
the manner of tonnage assessments? 

A. “Yes. | 

@. It does consider that question and make 
recommendations to the Board, does it not? 

A. [tt did at the time of the one change in the 
rate. It does in all preliminary matters before the 
Board designates it and decides. 

@. That Budget and Finanee Committee holds 
meetings which are attended by the secretary of the 
plaintiff corporation, does it not? A. Yes. 

Q. And it is the practice of the secretary to pre- 
pare ninutes of what transpires at those meetings? 
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A. Yes. oe 

Q. And such minutes are placed in the minute 
book of the plaintiff corporation, are they not? 

A. Yes. 

Mr. Gose: J will ask to have this document 
marked [185] Defendant’s Exhibit B for identi- 
fication. | 

The Court: There has been no other exhibit 
except A? | < 

Mr. Gose: No. Counsel has agreed as to the 
Pienticity—is the a of this LE 
agreed to? 7 

Mr. Dobrin: Yes. | 

Mr. Gose: That is certain minutes taken from 
the minute book of the plaintiff corporation? 

Mr. Dobrin: That is correct. 

(Minutes of meeting of Budget & Finance 
Committee of Waterfront Employers Associa: 
tion of the Pacific Coast marked Defendant’s 
Exhibit B for identification.) - i 


Q. I want to show you Defendant’s Exhibit B 
for identification and ask you if those are minutes 
of the meeting of the plaintiff’s Budget and Finanee 
Committee held on February 2, 1943, | 

A. Those are. 7 

Mr. Gose: J wish to offer Defendant’s Taxhibit 
B for identification in evidence. | 

The Court: Is there any objection? , 

Mr. Dobrin: If the Court please, the plaintiff 
objects to the offer of Exhibit B, and I want to 
specify clearly 
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The Court: (Interposing) Just let me read it 
first so that I may understand it. 
Mr. Dobrin: Very well. 
(Court reads Exhibit B.) 


Mr. Dobrin: The objection to that is similar to 
the objection to Exhibit A, your Honor. My posi- 
tion is [186] this, the Defendant in this case is 
bound by acts of the Board of Directors of the 
plaintiff; so is the plaintiff. The acts of subordi- 
nate bodies, whatever they may be, are immaterial 
to any issue in this case, such as the act of this 
committee or any other committee or any other 
individual, be he an officer or otherwise of the 
plaintiff association. It is immaterial to our posi- 
tion. 

The Court: As I remember your objection to 
Exhibit A, it was, among others, that it was im- 
proper cross examination. 

Mr. Dobrin: No, I didn’t make that objection. 

The Court: Well, I may tell counsel I am ex- 
tremely doubtful of this being proper cross ex- 
amination. 

Mr. Gose: Oh, [ have no question on that; it 
isn’t m the character of proper cross examination, 
and I so stated when I put in Exhibit A, but it 
being the only document I wished to examine this 
witness about, I thought it might be more ex- 
peditious. 

The Court: If it is specifically understood the 
objection of improper cross examination is not 
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raised, I will overrule the objection to Exhibit TB, 
and B is admitted. 
(Document previously marked Daten a 
Iixhibit B for identification was received im 
evidence. ) 


Q. Mr. Foisie, may ‘I call vour attention to the 
statement appearing right toward the beginning of 
this Exhibit B which states, ‘‘Mr. Foisie presented 
under date of February 2 a letter addressed to the 
Budget and Finance Committee regarding the sit- 
uation in the Northwest, copy of which is attached 
and made a part of these minutes.’’ Is Defendant’s 
Exhibit A the letter which is referred to [187] in 
the portion of Defendant’s Exhibit B which T have 
just read? A. Yes. 7 

@. Can you tell us, Mr. Foisie, what the purpose 
of Defendant’s Exhibit A, the letter to the Budget 
and Finance Committee, was? 

A. It was to spread before the Budget and 
Finance Committee as comprehensive a picture as 
I was equal to in order to show the many phases: 
of this situation that had developed by discussion, 
largely in the Northwest, and between the North- 
west and San Francisco. 

@. And it was given to them in order to give 
them information on which they might act. was. it 
not ? A. Yes. | 


Q@. And they did act upon such information, 
did they not? A. ‘They did. 


Mr. Gose: J] now offer Defendant’s Exhibit A 
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as being definitely tied in with Defendant’s Exhibit 
B, being information submitted by the president of 
the corporation to the Budget and Finanee Com- 
mittee as the basis for its action and upon which 
the witness states it did act. It completes the pic- 
ture with this Exhibit B. 

Mr. Dobrin: I renew the objection. 

The Court: Well, counsel, it might seem logical 
to admit A because it is referred to in Exhibit B, 
but that doesn’t necessarily follow. If Exhibit B, 
the minutes, had recited among other things that 
Volume 3 of the Encyclopedia Britannica had been 
referred to, I wouldn’t feel compelled to admit 
Volume 3 of the Encyclopedia Britannica in evi- 
dence. I am not able as yet in reading Exhibit A 
for identification to find anything that is properly 
material there. Now, if you can point it out to 
me—— 

Mr. Gose: Very well. If the Court please 

~The Court: It might change my position. 

Mr. Gose: My thought has been as counsel in- 
troduced a good many documents, and I haven’t 
objected to them, but my thought has been, vour 
Honor, there is quite a range of issues in this ease, 
and in a trial by this Court if some points plaintiff 
advances or the defendant advances do not appeal 
to your Honor, your Honor is not compelled to con- 
sider them in arriving at a conclusion. | understood 
In reserving your ruling last Friday that was proba- 
bly what your Honor had in mind. There are a 
number of points in this Exhibit A, which was 
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given, I take it, officially to the Budget and Finance 
Committee, which touch upon issues in this case 
from the standpoint at least of the defendant. 
Among other things, the president of the corpora- 
tion here reviews the instant situation, the exist- 
ing situation up and down the Coast with respect 
to this tonnage assessment. It is a background of 
the parties as they were at that time laying it be- 
fore the Budget and Finance Committee of. this 
corporation. Not only that, but it appears from 
another exhibit in evidence, namely one passed by 
the Board of Directors on February 25, 1943, which 
Was again pursuant to action by the Budget and 
Finance Committee, that certain action was taken 
at that .time, very shortly after this deadloek, 
toward the consideration and commeneing of. suit 
against the defendant. This ties in as an historical 
subject in the chain of developments.in this: whole 
matter. I think [189] that in showing what. the 
construction was of the powers of the organization 
we are entitled to show what was done over a long 
period of time. One of the contentions, if your 
Honor please—and this is my ultimate reason for 
offering this exhibit—one of the contentions-of the 
defendants is this, that by every practical consid- 
eration over a period of time from the organization 
of this corporation up until the outbreak of the 
war it was recognized that the taxing power of this 
corporation extended only to voting members. That 
was common ground. Certainly, as we 
The Court: (Interposing) Just a minute. I 
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recognize what the witness has said. Does that 
letter show that? 

Mr. Gose: It shows the 214c per ton assessment 
was prior to the war paid by the steamship mem- 
bers, with contracting stevedores as associate mem- 
bers undertaking to collect the same assessment 
from non-member steamship companies and in all 
eases doing so. Now, my point is this, that as far 
as collecting from the non-member steamship com- 
panies is concerned, that rested entirely upon a 
special resolution passed in 1940, in May, with a 
proviso that the contract stevedores should consent 
to it and should endeavor to get an agreement from 
the non-member steamship companies to pay the 
tax, but prior to that time and independently of 
that resolution, the practice had always been, as the 
paragraph I have just read indicates, that the vot- 
ing member steamship company was the sole party 
that paid the tax on its own cargo. Now, I think 
that particular statement is certainly [190] definite 
evidence of that particular fact, and it is a vital 
fact for our position. Jf your Honor should think 
that the chain of evidence on that subject is not 
sufficient or does not complete the chain, vour Honor 
does not have to honor the particular exhibit. But 
{ think we are entitled to have it in to give us the 
arguinent that on oceasion after cecasion it is said 
the steamship companies shall pay all tax on their 
own cargo and that the only obligation of the con- 
tracting stevedore is to pay on non-member steam- 
ship companies, which I may say is an entirely 
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different thing from what we have got in this ease. 
This is Army cargo which can hardly fall in the 
category of a non-member steamship. That is my 
thought; it is to develop this additional link in the 
chain so that we will have all the various expres- 
sions that were officially made on this question of 
what the responsibilities of the parties were. 

Mr. Dobrin: If your Honor please, I don’t think 
historical matters are of any particular moment 
in any event. This witness testified on cross ex- 
amination as well as on direct examination that 
from the beginning of this Association the steve- 
dores paid tonnage assessments. In 1942, irrespec- 
tive of whether that had or had not been the 
method—in 1942 the Board of Directors of the 
plaintiff Association specifically provided that as 
to the Army and Navy and War Shipping Admin- 
istration tonnage the stevedores were to pay the 
tonnage. That is a resolution which is in evidence; 
and pursuant thereto the defendant in this case 
paid and he is being sued for what he has not paid. 
Now, if on some question of debate by [191] the 
defendant as to what historically happened before 
1942 you admit this letter, which discusses a great 
many things other than that, I am frank to say that 
on redirect examination I have got to go through 
this letter paragraph by paragraph and find out if 
in fact in every instance every remark he made 
there states a fact, because as your Honor will 
readily realize, this letter was written with only one 
purpose, that is, put in generally before this Budget 
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Committee Mr. Foisie’s review in a general way of 
what had occurred up to that time, but was never 
intended to be detailed and specific as to all factual 
matters such as are being raised in this case. So 
we would have to go through every one of those 
paragraphs and find out whether everything he said 
in there sets forth all the facts. In other words, 
if it is a general statement, what were the excep- 
tions? I don’t think it adds anything, what Mr. 
Foisie said on February 2, 1948, to this Budget 
Committee, which is what he understood. The his- 
tory of prior years doesn’t enter into this case one 
way or the other. 

My. Gose: If I may answer. 

The Court: (Interposing) Well, I think we 
have had both sides now. 

Mr. Gose: ‘here is only one point 

The Court: (Interposing) We have had much 
argument concerning this matter. I am afraid 
after you answer that counsel would wish to answer 
again, which he would have a right to do. As I 
read this Exhibit A,—I thought that I read it care- 
fully, but IT gues I must not have; it didn’t seem 
to me that there was anything of great [192] 
moment in the letter that disagreed with what the 
witness had said. But in view of Mr. Dobrin’s 
statement as to what he said and in view of coun- 
sel’s statement as to what the letter says, it would 
seem to me that is probably is material. Counsel’s 
argument has without question made Exhibit A as 
material as much of the matter that the plaintiff 
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has put in evidence. The defendant, however, has 
made no objection, and it is not the Court’s fune- 
tion to become meticulous about keeping out evi- 
dence if the parties on both sides are willing that 
it go in. I am inclined to admit this evidence for 
what it may be worth, and Exhibit A is admitted 
for what, if anything, it is worth. Objection of 
plaintiff overruled. 
(Document previously marked Defendant’s 
Exhibit A for identification was received in 
evidence. ) 


Q. On direct examination on Friday you testi- 
fied something about the Army in San Francisco,— 
J think you said it was now contracting some of its 
stevedore work out to contracting stevedores. ‘That 
was the substance of it, wasn’t it? A. Yes. 

Q. When did it start doing this contracting out 
to stevedores ? 

A. My recollection is about a year and a half 
ago. 

Q. At the present time, however, the Army is 
directly employing stevedores in the Port of San 
Francisco, is it not? 

A. It is, and it is also contracting some of its 
work. 

Q. To what extent relatively is the Army now 
employing stevedores directly as compared with 
the amount of work that is being done with con- 
tract stevedores? [193] 

Mr. Dobrin: Objected to as immaterial and iin- 
proper cross examination. 
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The Court: Overruled. 

A. I would have to give a guess. 

Q. I only want an approximation. 

A. The secretary-treasurer will know better. 
The Army does a third of the work roughly in San 
Francisco. The California Stevedoring & Ballast 
won’t do more than a fifth as much as the Army. 
It will do a substantial volume. JI mean of Army 
work by California Stevedoring & Ballast it will 
do about a fifth. | 

@. I think we are lost here somewhere. ‘There 
is a total amount of Army cargo that moves through 
the Port of San Francisco? 

A. A third of the total work of the port 1s by 
the Army, and a fifth 

@. (Interposing) That is not exactly what I 
asked you. How much Army e¢argo is handled bv 
longshoremen who are employed directly by the 
Army ? 

A. A third of the work of the port 1s handled 
by the Army directly. The California Stevedoring 
& Ballast Company in the work which it does for 
the Army—it does work for others—it is about a 
fifth as much as the Army does directly. 

The Court: Is the fifth in addition to the third? 

Mr. Gose: Where I am having a little trouble 
is on this, you say a third of the work of the port. 
Do vou mean a third of every ton of eargo of every 
type that goes out for everybody in San Fran- 
cisco, or are you talking about one-third of the 
Army cargo? [194] 
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The Witness: I am sorry my fractions are not 
clear. There is 100% cargo of the port; the Army 
handles itself a third of that, the Navy a little 
more than a third and W. 8. A. the balance. 

Q. I am interested only in this third for the 
Army at the present moment. Directing your 
attention to that alone, how much of that, what 
percentage roughly is that Army cargo which 1s 
handled by stevedores which the Army itself em- 
ploys directly rather than through a contracting 
stevedore ? 

A. Well, I would have to state it by fractions. 
A third of the work of the port constitutes 100% 
or the work done by the Army directly. The Cali- 
fornia Stevedoring & Ballast will do 20% as much 
as the Army does itself. 1 don’t know how to make 
it plainer. 


@. Iam trying to direct your attention—l think 


there is no question 

The Court: (Interposing) Just a minute. It 
would mean about 33% for the Army and approxi- 
mately 7% by the company you mentioned of the 
work of the port. 

Mr. Dobrin: Yes. 

The Witness: Correct. 


Q. I am not interested in what the California 
Stevedoring & Ballast Company is domg. All I 
am trying to find out is just one thing by this 
question that may lead fo another series of ques- 
tions. The Army does directly employ stevedoves 
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to handle its own cargo in the Port of San Fran- 
cisco, does it not? 

A. It does. I assume you mean longshoremen. 

@. Longshoremen. Pardon me. The Army also 
has some cargo [195] now handled through the Port 
of San Francisco by contracting stevedores? 

A. “Vat 1s comrect: 

@. Now, what are the relatives proportions of 
those two methods of handling Army cargo? How 
much does the Army handle through longshoremen 
directly employed by it, and how much of its work 
does it do through contracting stevedores ? 

A. The Court has stated it, I can’é do it any 
better. That is a very good statement by the Court. 

@. I am not clear on it yet. Perhaps I am 
being obtuse about it. Does the Army handle 50% 
of its own cargo in the Port of San Francisco? 

A. - It handles something over 80% of its own 
cargo. 

Q. That is what I have been trying to develop; 
and the remainder by contract stevedore ? 

A. “Richt 

Q. How does than 80% approximation compare 
with what the situation was say a year ago? 

A. There is no great difference. 

Q. No great difference? A. No. 

Q. Is the army paying the tonnage tax on that 
80% of the cargo handled by it where it directly 
employs longshoremen ? x. Worver 

Q. And have never done so? 

A. That is correct. 
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Q. With respect to Mr. Joseph Weber, whom 
we discussed the other day, he is, of course, not 
the same man as M. J. Weber who is siting over ' 
here? [196] A. Father and son. 

Q. And Mr. Joseph Weber is now dead, as you 
know ? A. Yes. 

Mr. Gose: I think that is all. 


Redirect Examination 


By Mr. Dobrin: | 

Q. Referring to Mr. Joseph Weber, deceased, 
did he attend the quarterly meetings of the Board 
of Directors during the time he was an associate 
director ? A. Always. 

Mr. Gose: If I may raise a point, pardon me. 
I don’t like to interrupt, but I don’t think the 
words ‘‘associate director’’ are strictly correct. 

Mr. Dobrin: You used it, and I am just using it. 

Mr. Gose: I think the by-laws refer to the 
person as a representative. 

Mr. Dobrin: He was an ex officio member of 
the Board of Directors. 

© ilsthat correct? A. That 1s correct. 

Q. Are the ex officio members of the Board 
of Directors provided for by the by-laws commonly 
referred to in this Association as associate di- 
rectors ? pe Correct, 

Q. And as an associate director, did he attend 
the quarterly meetings of the Board of Directors? 

A. Always with, I think, only one exeeption; 
there may have been two. 
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Q. Now the Board of Directors of the plaintiff 
Association [197] meets four times a year in what 
are referred to as quarterly meetings? 

A. Yes. 

Q. One of those is an annual meeting ? 

A. Yes. 

Q. And at those quarterly meetings do these 
associate directors attend ? A. They do. 

@. As a matter of practice, in these associate 
meetings do the associate directors make motions ? 

A. Yes. 

Q. Do they vote? A. Yes. 

@. And have they always done so from the he- 
ginning of the Association up to and including the 
present time? 

A. I recall one exception. 

@. And what was that exception ? 

A. ‘There was a difference of opinion with 
regard to the rate of increase to be paid walking 
bosses. The Seattle ex officio directors wanted to 
inerease the rate beyond that of the rest of the 
Coast, one of the directors, George Albin, got up 
and asked if the associate directors had the right 
to vote, and {f told him that I regretted he asked 
the question because we never raised the issue, but 
since he did ask the question, I was obliged to tell 
him they didn’t have the right to vote. 

Q. Now, at any time in meetings of the Board 
of Directors and in any business transacted by the 
Board of Directors since the beginning of this Asso- 
ciation, would the question of whether an associate 
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director had a right to vote or [198] didn’t have a 
right to vote affect any action which has ever been 
taken by the directors? 

Mr. Gose: Oh, I will have to object to that 
question, what the action of the Board of Directors 
would have been is something within their knowl- 
edge and not within the knowledge of this witness. 
That would call for a conclusion very obviously. 

Mr. Dobrin: No, it doesn’t call for a conclusion 
at all. 

Mr. Gose: There are 17 members of the Board 
of Directors and this witness can’t sit here and tell 
us what would determine the decision of those 17 
members and each and every one. 

Mr. Dobrin: He can tell us whether there was 
ever a division in the Board in which the question 
as to whether an associate member had a vote or 
didn’t have a vote would have made any difference. 
That is a mathermatical calculation, and he knows 
whether it ever occurred, and he can testify to it. 

The Court: Let us hear the question. 

(Question read.) 


The Court: Well, I think that before this ques- 
tion is proper over objection, that there must be 
some foundation laid as to what knowledge he has, 
what investigation he had made of the votes. 

Q@. Have you attended all meetings of the Board 
of Directors of this Association from its inception ? 

A. tam sure I have since I became president 
with one exception when I was in the East. 

@. And you became president when? [199] 

A. January, 1939. 
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@. Since January, 1939 has there ever been a 
meeting of the Board of Directors in which there 
was a division among the Board in which the 
question as to whether or not an associate member 
of the Board had a vote would have made any 
difference in the final result of action taken? 

Mr. Gose: I renew my objection to that. 

The Court: I will say again I don’t think He 
has complied with any foundation. Just the fact 
that he was present there over a period of six 
years wouldn’t prove anything. 

Mr. Dobrin: Well, maybe I misunderstood your 
Honor. 

@. You presided at all meetings of the Board 


of Directors, did you? A. IF did. 
@. And you put all the motions made to the 
Board ? A. Yes, I did. 


Q. And you ealled for all votes of the Board? 

A. Wend. 

@. Has there ever been since you became presi- 
dent of the Association 

The Court: Are you going to object? 

Mr. Gose: He can ask if he presides at all 
meetings of the Board. I haven’t heard what the 
next question 1s. 


The Court: I am sorry. Finish the question. 

Q. Has there ever been any occasion where you 
have put a motion to the Board of Directors where 
the fact that an associate member did or didn’t 
have a vote would have [200] changed the result of 
a vote? 
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Mr. Gose: Yes, [ renew my objection to that. 

The Court: Objection sustained. Counsel, I 
have sat in many meeting, sometimes as a presid- 
ing officer. Unless I made a careful analysis, I 
wouldn’t be able to tell over a period of six years 
whether the elimination of one class of voters would 
or would not have affected the result. Now, you 
are showing he was present and presided at all 
but one meeting. It is a rare president who over 
six years can tell whether, if a few votes had 
been one way or the other, would have changed 
the results—— 


Mr. Dobrin: I think you are drawing on your 
own experience rather than the witness’. 


The Court: JI am not saying he can’t but until 
he says he has analyzed these votes, | am _ not 
going to let him testify. 

Mr. Dobrin: Maybe I haven’t gone sufficiently 
far. 

@. Have you examined and considered all ac- 
tions taken by the Board of Directors since you 
have been president of that Association for the 
purpose of determining the question as to whether 
or not if associate members of the Board had heen 
entitled legally to cast votes, it would have made 
any difference in the result of any action taken by 
the Board? Now, that calls for a yes or no answer. 

A. No. 


Q. You have never made such an examination? 
A. Not in the sense in which I understand your 
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question. J can explain it, but I can’t give a yes 
or no answer. 

@. Well, then will you explain it please? 

A. We take decisions on acclamation. We don’t 
poll the [201] directors. If there is a sharp 
cleavage on any issue, we invariably defer action 
because no voluntary association can proceed on a 
sharp division. So that if there is even a sub- 
stantial body opposed, we quite invariably defer 
further action, further reconsideration before final 
action 1s taken. ‘That is one phase of the answer. 
There are collateral issues 


@. Well, has there ever been an occasion other 
than the one to which you have referred where the 
directors have not east their vote by the acclama- 
tion that you referred to in meetings of the Board 
of Directors? 

Mr. Gose: If the Court please, I object to that. 
The evidence already shows that associate directors 
have no legal power to vote. 

The Court: Well, he may state whether they 
have voted by acclamation. That objection is over- 
mame. 

A. I have no recollection of a single vote being 
taken except by acclamation. I have only that one 
instance in mind, and it stands out sharply because 
it was a sharp division where ex officio members 
didn’t vote one way ov the other. 

@. But in every other instanee they did vote 
one way or the other? 
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A. ‘That is to my reasonably clear recollection, 
yes. 

Q. Since the beginning of your presidency of 
the Association ? A. Yes. 

Q. And I understood your testimony to be that 
if there were a division in the Board, any substan- 
tial division on any action, it is the practice of 
the Board to take no action? 

A. Yes, that is well established. 

Q. When you referred to that division did you 
you include in that [202] a division in so far agit 
comprises likewise the associate directors ? 

A. Yes. ne 

@. Has there ever been a time other than the 
one occasion to which you referred where associate 
directors have in any way recorded any dissent 
from actions taken by the Board? ne 

Q. In what other instances? 

A. In the case of the ship clerks. We call them 
checkers in Seattle. There was a difference of 
opinion. ) 

The Court: ‘That was concerning ship clerks? 

The Witness: Ship clerks or checkers, as we 
call them here. They are ealled variously. There 
was a division, and it was only a minority division 
and action proceeded, but there was a recorded 
dissent. 

Q. What did that involve? 

A. The matter of rate of pay to be higher here 
than the rest of the Coast, and all the other ports 
were opposed. 
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Q. And the associate directors representing the 
local Waterfront Employers of Washington re- 
corded their dissent, is that what you referred to? 

A. Yes. I ought to recollect move because there 
has been a good many meetings. There are perhaps 
24 meetings to keep in mind. Those are the two 
outstanding illustrations. They came in the one 
meeting. 

Q. I think [ asked you whether or not associate 
members put motions. Do they also second mo- 
tions ? A. Yes. 

Mr. Gose: Just a minute. I don’t see the [203] 
materiality. It is clear from the by-laws of the 
organization that there is no voting power and 
no legal standing, and I think the practice under 
the circumstances is of little moment. The only 
importance of the point at all is that the steam- 
ship companies or voting members—they are the 
same thing—have the exclusive power of running 
the organization. The fact that they permit asso- 
ciate members at times to paiticipate on some basis 
does not alter the fact that when any important 
issue comes up, the only important power rests in 
the voting members. 

lhe Court: Well, this goes to my right to hear 
the witness testify. The Court has a mght to hear, 
I think, what this witness says, and then the Court 
may agree with you or disagree with you after- 
wards as to what should be done with the testimony 
once given. Objection overruled. 

Q. Do associate members participate in discus- 
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of Directors? A. Oh, ¥es. 
@. When a vote is called for do they participate 
in the vote? A. Yes. 


Q. If they should record a dissent to any action 
taken, is that dissent recorded 2 

A. It is Mr. Boyd’s practice to record a dissent. 

@. You were asked by counsel whether or not 
the defendant in this case would be required to 
employ union labor in connection with the conduct 
of its business, and I wasn’t quite clear as to your 
answer. I would like to ask you this question; as 
long as this defendant is a party to the [204] Jabor 
agreements of the Coast Association and the toeal 
association, is it your testimony that they would 
have to comply with the different provisions ‘of 
those agreements ? 

A. Yes, obviously, obviously. 

Q. If and when the defendant is no longer a 
party to such a labor agreement, are you exnressing 
or did you express an opinion as to what it would 
then either factually or legally be onesies to de? 

A. No. | 

Q. Is it your testimony that once it is relieved 
from its obligation under those labor contracts, 
it must thereafter employ Union labor in the con- 
duct of its longshore-business ? A. No. 

Q. Is it your testimony that they would have 
to employ longshoremen from the particular union 
with which the present contract now exists once 
they are relieved from the obligation to the eon- 
tract ? A. No. 
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Q. Under those circumstances would the defend- 
ant be at liberty to proceed as it is advised? 

A. I am not a lawyer, but that is my knowl- 
edge, that they would be free under the National 
Labor Relations Act to do so. 

Q. Mr. M. G. Ringenberg’s name has been men- 
tioned, and I think the testimony shows he is Dis- 
trict Manager of the Coast Association stationed 
at Seattle. A. Yes. 

Q. Where is Mr. Ringenbery now? 

A. Providence Hospital. [205] 

The Court: What? 

The Witness: Providence Hopital. 

Q. Is he is such a condition that he is unable 
to attend this trial? A. Yes. 

Q. Reference has been made to the fees paid 
to representatives of the Coast Association on the 
Pacific Coast Maritime Industry Board, and I 
think your testimony was that fees were paid to 
such representative ? A. Yes. 

Q. What becomes of those fees? 

A. Those goes into the Association. They don’t 
personally benefit. 

Q. Inquiry was made as to whether or not there 
are terminal operators who do stevedoring work, 
that is to say, the loading and discharging of cargo. 
Are there members of this Association who are 
terminal operators and who, in addition to their 
business as terminal operators, are also engaged m 
the stevedoring business of loading and discharging 
cargo? A. Yes. 
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®. Is that true in all ports? 

A. It is true in San Pedro and San Diego; it 
is true In San Francisco. I don’t know of any 
instances in Portland or Seattle. 


Q. So far as this Association is concerend, there 
is no objection legally or factually to a member 
changing its business from that of a terminal oper- 
ator to that of a stevedore or to a ship owner or 
any one or more divisions of this same subject ? 

A. None whatsoever. 


Q. Are there shipping companies who in addi- 
tion to being engaged in the transportation of cargo 
by vessels are also engaged in the business of acting 
as stevedores in loading and discharging cargo? 

A. Yes. 


Q@. And who are likewise engaged in the busi- 
ness of being terminal operators ? 

A. Oh, yes. 

Q. Is there any objection from the standpoint of 
this Association to a stevedore, who loads and dis- 
charges cargo, assuming the funetion of being a 
terminal operator? 

A. None whatever. 

Q. Or being a ship operator? 

A. None whatsoever. 

Q. Do the members of this Association change 
from time to time and year to year? 

A. Frequently. 

Q@. A terminal operator today may tomorrow be 
a stevedore ? A. That is correct. 
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@. A ship owner who today doesn’t act as steve- 
dore may tomorrow act as a stevedore? 

i. Wes, 

@. And has that privilege gone on from the 
beginning of this Association? 

A. Yes. I made a mistake in one of my earlier 
answers. 

Q. All right. If you wish to correct it, you may. 

A. I believe Chris Querin, a terminal operator, 
has recently formed a stevedore company. 

Q. In what port? [207] A. Here. 

Q. In Seattle? A. Yes. 

@. IL show you Plaintiff’s Exhibit 11, and I 
would like to have you glance through that so that 
you will have the subject matter in mind. 

A. (Witness does so.) | 

Q. Referring to Plaintiff’s Exhibit 11, you testi- 
fied in response to a question on cross examination 
that the 4c per man hour assessment is levied 
against non-members of the plaintiff Association. I 
will ask you whether or not if such non-member of 
plaintiff Association is a member of one or more 
of the local associations, whether that tonnage 
assessment is leviedi—whether that non-member 
assessment is levied and collected. 

i Wit is ner 

The Court: If a non-member of the plaintiff 
association 1s a member of the local port associa- 
tion, the 4c assessment is not collected ? 

The Witness: Yes. 

The Court: All right. 
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Q. Is it correct then to put it this way, that 
the 4e non-member assessment is collected agaimst 
only those who are non-members of either the Coast 
Association or the local association ? 

ee eileiteis CORRECL. 

Q. And has that been true from the beginning 
of the non-member assessment ? 

A. It has been true, yes, since 1937. 

The Court: We will take our recess at this 
time. [208] 

(Reeess. ) 

Q. Going back for one moment, Mr. Foisie, if 
a company whose primary function is that. of a 
terminal operator acts as a stevedore and loads 
and discharges cargo, does it pay the tonnage assess- 
ment ? 

Mr. Gose: Do you know? 

Mr. Dobrin: I asked him does it. 

Q. When a company whose primary function is 
that of a shipping company acts as a stevedore and 
loads and discharges cargo, does it pay the tonnage 
assessment ? A. It does. 

@. Irrespective of what the company’s primniry 
or secondary function is, when it loads and dis- 
charges cargo it pavs the tonnage assessments ? 

Hw. Medoes: 

@. I call your attention to Exhibit 32, which 
is the minutes of the jomt meeting of the Com- 
mittee of Seattle and San Francisco representa- 
tives regarding assessments. 

The Court: Seattle and San Francisco ? 
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Mr. Dobrin: Seattle and San Francisco com- 
mittees, which title is a little inappropriate because 
it also includes the Portland committee. 

4). And I call your attention to Plaintiff’s Ex- 
hibit 33, being minutes of meeting of the Board 
of Directors which followed the meeting described 
in Exhibit 32. At the meeting of the Board of 
Directors on May 27, 1948—and, by the way, I 
would like to have the original. Will vou turn to 
the original of those documents in the minute book ? 

A. (Witness does so.) [209] 

Q. At the meeting of the Board of Directors 
of May 27, 1943, recorded in Exhibit 33, was the 
proposal of the representatives of the San I*ran- 
cisco, Seattle and Portland groups, which appears 
in Exhibit 32, presented to the Board of Directors? 

Mr. Gose: Aren’t the minutes the best evidence 
of that, counsel ? 

My. Dobrin: It is preliminary. 

The Court: Wasn’t this all gone through on 
direct? It seems to me much of your redirect is 
repetition. 

Mr. Dobrin: Maybe. I can get at it more di- 
rectly. 

@. Will you please state whether or not Mi. XL. 
J. Weber of the defendant company was present at 
the meeting of the Board of Directors of May 27, 
1943, recorded in Exhibit 33—— 

Mr. Gose: Doesn’t the exhibit itself show the 
persons present? 
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Mr. Dobrin: It does. Do you agree he was 
there ? | 

Mere Gose: Yes. 

Mr. Dobrin: All right. 

Q. Did Mr. Weber during the course of that 
meeting at any time object to the submission of 
the Board of Directors of a proposal which was 
adopted as shown in Exhibit 32? 

Pee oete. did aot. 

The Court: My recollection is that this identieal 
question was asked on direct. 

Mr. Dobrin: I don’t think I did. | 

Q. Mr. Foisie, you were asked about whether or 
not cargo was handled in a so-called split fashion 
in Seattle. What did you understand to be meant 
by that question? [210] 

A. Where two different employers divide the 
work at ship’s sling, one loading and discharging 
aboard ship and the other unloading or loading 
from ship’s side, where the cargo is worked at 
ship’s side. 

Q. Is there anything peculiar about sueh oper- 
ations in the Port of Seattle in that respect? 

A. There is not. 

Q. Does that same method of operation take 
place in every other port? 

A. Yes, but not to the same extent. 

@. You mean in quantity? A. Yes. 

Q. In connection with the actions of the Board 
of Directors of the plaintiff Association, what re- 
ports are made to its members of its actions? 
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Mr. Gose: What has this got to do with re- 
direct? I will object as improper redirect. I recall 
nothing about reports to the membership. 

Mr. Dobrin: You introduced in evidence the 
resolution 

Mr. Gose: (Interposing) Not the reports to 
the membership. 

Mr. Dobrin: I want to show what is done with 
these things. 

The Court: Let me hear the question. 

(Question read.) 


The Court: Objection sustained. 

Mr. Dobrin: I would like to ask the privilege 
of asking the question on direct examination 

Mr. Gose: I will not object. [211] 

The Court: What? 

Mr. Dobrin: If he wishes to object to it as not 
redirect, I would like to put him on in direct. 

The Court: All right. 


Direct Examination 

A. The directors are given oral reports at all 
meetings; frequently also written reports at such 
meetings so that they may have them to read and 
study in front of them. The treasurer has a series 
of reports which he is hetter qualified to develop. 
The reports of committees are usually submitted in 
writing to the directors. 

Q. Now, what reports to the membership are 
given of the actions of the Board of Directors? 

A. The reports of the directors of actions of 
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the directors to the members are primarily through 
Port Association meetings, or for the most part. 
Sometimes they are supplemented by written re- 
ports, given largely by the directors who return 
from the quarterly meetings. Then all actions 
taken by the directors on special subjects are sent 
by letter to all of the Coast membership. The 
secretary-treasurer sends most of those; I send 
some. } 
' @. And do you yourself attend mectings of the 
local associations and report actions of the Coast 
Association in various matters? e 
A. Yes, but, of course, only a part of the meet- 
ings. 
Mr. Dobrin: I think that is all. I have one or 
two questions or redirect. 
The Court: Are you now resuming on redirect % 
Mr. Dobrin: Yes, your Honor. 


Redirect Examination 


Q@. You have stated, Mr. Foisie, in cross exam- 
ination that the California Stevedoring @& Ballast 
Company acts as a contract stevedore for Army 
work in San Francisco ? A. Yes. 

@. Are there any other stevedores ox members 
of this Association who now have contracts’ for the 
loading and discharge of Army cargo in San Fyvan- 
cisco ? 

A. Yes, effective April 1—I made a mistake .an 
the previous answer—there were occasional. other 
Army jobs done under a master contract, but they 
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were so small I didn’t include them along with the 
California Stevedoring & Ballast; but these two 
companies—and I didn’t mention them because the 
question, as I understood it, was what other com- 
pany is doing work. 

@. My question is what other companies have 
contracts with the Army for loading and dischare- 
ing of cargo in San Francisco. 

A. All stevedoring companies have such con- 
tracts and have had, but now two more are going 
to give the same type of operation that the Cali- 
fornia Stevedoring & Ballast has. 

@. What is the announced and expressed pro- 
gram of the Army for the handling of cargo in 
San Francisco for the future? 

A. If and as work performed by California 
Stevedoring & Ballast and the next two companies 
concerned suceeeds, all of the work will be turned 
over to contract stevedores. 

Q. Now, priot to the war were Army vessels 
loaded and discharged by members of this Asso- 
ciation ? 

A. Occasionally. Are you speaking of San 
Krancisco ? 7 


Q. Yes. A. Yes. 
Q. You do not have reference to those meicental 
movements in your answer? [213] A. No. 


Q. And I think your testimony was that on all 
such cargo before the war the stevedore loading 
and/or discharging the cargo paid the tonnage 
assessment ? 
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A. There and everywhere else. 

@. Now, does the Army load and discharge 
cargo in other ports other than San Francisco 
through contract stevedores? 

A. Everywhere else. 

The Court: Except San Francisco? The Army 
hires stevedores ? 

Mi. Dobrin: To load and discharge cargo. 

The Witness: Yes. 


@. And does it do so under contracts with the 
members of this Association as contracting steve- 
dores? A. Yes, sir. 

(). And that is true in every port on the Pacific 
Coast ? . 

A. It is. Excuse me. The Army doesn’t load in 
every port, some small port, but where it is done, 
it is done by contracting stevedores. 

Q. Do the contracting stevedores who load and 
discharge cargo for the Army in all ports with 
the exception of the defendant in this case for 
1945 and 1944 pay the tonnage assessment? 

A. There are two other exceptions in out ports 
here, one certainly and maybe two exceptions. 

@. And the one that you referred to is at 
Mukilteo? A. Yes. 

Q. Does the United States Navy 

The Court: (Interposing) What is the Mnu- 
kilteo exception? [214] 

The Witness: It is an Everett stevedoring com- 
pany that handles explosives at Mukilteo under 
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contract with the Army. It is delinquent from our 
point of view. 

@. Does the United States Navy load and dis- 
charge cargo in all ports on the Pacific Coast? 

A. There may be some small ports where it 
doesn’t, but generally speaking it does in all ports. 

Q. Does it do so under contract with contracting 
stevedores members of the plaintiff Association? 

A. All of its work is so contracted. 

Q. Is the tonnage assessment paid on all such 
cargo loaded and discharged by the stevedore load- 
ing and discharging the cargo? A. Yes. 

Q. Does that include the Port of Seattle? 

molt dees 

@. Do the contract stevedores up and down the 
Pacific Coast who load and discharge cargo for the 
United States Navy pay to the plaintiff Association 
the tonnage assessment? 

A. Yes, without exception. 

@. And when you say ‘‘without exception’”’ that 
includes all ports in the State of Washington in- 
cluding Seattle? A. It does. 

). Does the United States Navy, in addition to 
loading and discharging cargo through the Army 
and the Navy, also load and discharge cargo 
through the War Shipping Administration at all 
ports on the Pacific Coast? A. Yes. 

Q. Ts such loading and discharging done 
through contract stevedore members of the plaintiff 
Association? [215] 

A. That may need clarification; either contract 
stevedores or those who do contract stevedoring. 
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That may be a steamship or terminal company, but 
doing contracting in the broader sense. 

Q. And your answer in reference to this last 
question apphes to the previous questions? 

A. Yes. 

Q. Do all members of the Association who load 
and discharge for the United States through the 
War Shipping Administration pay the tonnage as- 
sessment to the plaintiff Association? 

ee A. | 

Q. Without exception? 

A. Yes. I want to qualify that. I am not just 
sure about that Everett stevedore company. Mr. 
Boyd may give a better answer. I don’t know, but 
if there is any exception, that 1s it. 

Q. You were asked the question as to whether 
or not the Army has paid to the plaintiff Associa- 
tion the tonnage assessment on work which it does 
for itself in the Port of San Francisco, and your 
answer, as I understood it, was no. 

A. If I understood the question correctly, yes. 

Q. Now just explain to us how the Army came 
into the picture in San Francisco in loading and 
discharging cargo with its own employees. 

A. Fort Mason has from time immemorial been 
a quartermaster station. ‘here have been certain 
troop transport departures from Fort Mason to the 
Philippines for many years. The Army did the 
work of cargo loading in its own transport ships. 
As the war approached, naturally, they took [216] 
on more ships; with the nucleus of their organiza- 
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tion, they extended their own work. As the work 
erew and grew and grew, they kept on doing it 
because they had built up a staff to carry on the 
work. Some of its work was let out by contracts, 
but it didn’t increase in proportion to the increased 
work which the Army did. It is the one port’in the 
country where they have continued to do it until 
latterly. 

Q. What effect did this action of the Army have 
so far as the plaintiff Association was concerned— 
what facilities of the plaintiff Association, if any, 
do they use? 

A. They used first and primarily the supply 
of men experienced in the accident prevention sery- 
ice, Which was used to train their staffs and to 
give them the benefit of our experience. They abide 
by the contract though not parties to it because thev 
eannot be parties to it. But they abide by 11 as 
though they were parties to the labor contracts, not 
one but several. They abide by an arbitrator’s deci- 
sion or a settlement of a dispute. In all ports they 
eo along as though they were private employers 
under the contracts, but they are not bound. They 
pay separately. I should explain they pay the long- 
shoremen separately. 

Q. In other words, they don’t pay through the 
eentral pay office established in San Francisco? 

A. They do happen to use the same facilities, 
but they write a separate check and distribute it 
with their own tellers. 

Q. Do they participate in disputes under the 
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labor contracts by way of the Labor Relations 
Committee and arbitrations and so forth? 

A. They do on the sidelines. That is, they may 
appear in [217] case of a protest on pilferage or 
a matter in dispute, but always with the understand- 
ing that they reserve the right to be wholly 1n- 
dependent. 

@. Have any discussions been had with the 
Army with reference to paying a fair amount for 
the use of such facilities of the plaintiff Association 
as they use? 

A. Many over three years since their work be- 
came a substantial volume. 

Q. How do they obtain men from the hiring 
hall in San Francisco? 

A. Just the same way as any other employer 
would, by placing orders with the dispatchers, but 
checking in with the Navy and War Shipping Ad- 
ministration through the allocation committee, and 
when they decide between them as to the relative 
needs of the three services, they place their orders 
directly with the dispatcher as though they were a 
private employer. 

Q. Now, you say there have been numerous dis- 
cussions with the Army for the purpose of deter- 
mining upon some compensation to the plaintiff 
Association for the use of its facilities. 

A. Yes, even to the point of drawing contracts, 
several of them. 

Q. What is the present status of those negotia- 
tions between the plaintiff Association and the 
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Army with reference to the plaintiff receiving com- 
pensation ? 

A. The officials in Washington with whom I 
conferred on this within the month and the officials 
in San Francisco with whom I have been in con- 
tact since that time all give me reason to believe— 
though after three years I have come to some 
doubt—that they will be paying shortly to us. [218] 
There is one more technical hurdle to get over, and 
thev expect that they will get over it. 

Q. What is their position as to the compen- 
sation that they should pay to the plaintiff Asso- 
ciation ? 

A. They claim that legally they cannot pay 
on any basis other than a lump sum, and they 
indicate through the years they want to do the 
fair thing, but declare they have difficulty legally 
in meeting some of their statutory regulations and 
have had trouble drawing the kind of a contract 
that will be sound. They therefore have agreed 
with us on a sum, and it is drafted on a lump sum 
monthly payment. 

@. What is the position of the Association as 
to what it will expect the Army to do with reference 
to the payment of compensation ? 

A. The Association has always felt that it was 
earrving the Army. The Army officials have de 
elared that they regarded that they were being 
carried. They wanted to do the right thing but they 
have their own legal problems to overcome. They 
have raised the question as to what we would do 
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in case they didn’t pay. The directors authorized 
me to tell them that they would get men whether 
they paid a dime or any amount of money or noth- 
ing at all that we would do it for nothing, if 
necessary, as long as we had funds to carry on the 
operations, but we frankly expected them to hold 
up their end. 

@. And that is the position in which the matter 
presently rests? 

A. That is correct, and that has been the case 
for three years. [219] 


Q. Now, this refers only to work done by the 
Army with their own employees and not through 
contracting stevedores? 

A. That is correct. 


Q. Now, I wish you would refer to what has 
been admitted in evidence here as Defendant’s 
Exhibit A, being the letter of February 2, 1943 
from yourself to the Budget Committee. 

The Court: Now, counsel, you have indicated 
that you are going to spend a great deal of time 
on this letter. If that is so, I would suggest that 
in the interest of time saving you let Mr. Foisie 
be recalled after lunch and let him look over the 
letter meanwhile. 

Mr. Dobrin: We have done it very carefully, 
your Honor. 

The Court: You have? 

Mr. Dobrin: Yes. 

The Court: All right. 
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Mr. Dobrin: In anticipation that we might ar- 
rive where we are. 

Q. Do you have the letter before you? 

m. 1 have. 


Q. Do the members of the Budget Committee 
necessarily come from the representatives of the 
voting members ? 

A. No, but generally they do. 


Q. On the Budget Committee as it existed on 
February 2, 1943 were there non-voting members ? 
ne OMe. 


Q. And that was who? A. Thomas James. 

@. And for what company? 

A. The Associated Banning, one of two com- 
panies now doing [220] Army work. 

Q. That is a stevedoring company? 

A. Associated Banning Stevedore Company. 

Q. In San Francisco? 

A. And in Los Angeles. 

Q. Do the members on the Budget Committee 
always come from San Francisco? A. No. 

Q. Where else do they come from? 

A. We had Mr. Lintner from Seattle from the 
American Mail Line. 

My. Gose: I don’t find him. 

Mr. Dobrin: He is not here. Proceed. There is 
no objection. 

Mr. Gose: I want to make an objection. 

The Court: He is making a statement as to 
general practice. 
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“Mr. Gose: I thought it was addressed to this 
exhibit. 

Mr. Dobrin: You misunderstood the question. 

Q. Who else from Seattle have been on the 
Budget Committee if you recall? 

A. Mr. Middleton when he was a representative 
of Dodwell Company. 

Q. I eall your attention to Paragraph 3 of this 
letter on page 1 and ask you whether the statement 
contained therein down to and including the semi- 
colon is correct or was correct on February 2, 
1943? 

A. In general that is the case, but it is not 
latterly correct. 

Q. And did you explain in your direct examina- 
tion what is [221] latterly correct? 

A. I did. 

Q. So that we will have it right at this same 
place, what is the fact latterly? 

A. The fact is that there has been and are other 
companies, stevedore and terminal, who have paid 
the 214c¢ tonnage tax and are doing it now and have 
done it throughout for member companies where 
member steamship companies were also involved. 

Q. Was that particular subject of any import- 
ance in the matter that vou were engaged in pre- 
senting to the Budget Committee? 

A. None whatsoever. There is no dispute; where 
there is a steamship member and a stevedore mem- 
ber, that is a matter of their contractual relations, 
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with the normal result that the steamship com- 
panies pay direct. 

Q. And that was understood by the Budget 
Committee ? 

A. It was. There is no issue of that sort. 

Q. Referring to Paragraph 4 on page 1 of 
Exhibit A, reading, ‘‘In all ports on this Coast’’— 
first, where did you get that information ? 

A. let-me read it. 

Q. (Reading) ‘In all ports on this Coast but 
Washineton, the stevedores allowed in their con- 
tracts for the Association assessment and are re- 
mitting regularly and in full.’? Where did you get 
that information and to what subject does that 
pertain ? 

A. In the general discussions of this subject 
the information which came to us, including from 
the Seattle representatives, was that everywhere 
else on the Coast the procedure [222] was invari- 
ably followed of seeing to it that in their working 
contracts as in their business contracts, provision 
was made and that in the State of Washington 
many of the companies did, but not all of them. 

Q. Were you advised as to why some of them 
did not? 

A. There was much discussion, but it centered 
on the fact, at least as the information which only 
comes to me through discussion, not in the sense of 
being parties to any of these contracts that for 


competitive purposes in some instances it was 
Jeft out. 
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@. And when you say for competitive purposes, 
do you mean so as to reduce the bid? 

Pee Liat is reht. 

Q. Except as that information contained in 
Paragraph 4 of Exhibit A, page 1, was given to 
you by hearsay, that is all you know about it? 

A. Iam sorry to say I don’t know of my own 
direct knowledge. 

@. Were you approaching the problems being 
dealt with by you at that time in this letter on that 
assumption ? Lee eset, 

Q. Referring to the last paragraph on page 1 
of Exhibit A, (Reading) ‘‘In Washington ports 
this collection of assessments, it appears, has been 
carried out on all cargoes but Army.’’ Let’s stop 
there for a moment. Did you have in mind prin- 
cipally Griffiths and Sprague when you made that 
statement ? EGes. 

Q. Now, have you since examined the fact as 
to whether or not even on February 2, 1943 Grif- 
fiths and Sprague had been paying on Army cargo? 

A. I have discovered that they paid up to some- 
time in 1942. I don’t know the date. 

Q. And in any event—— 

A. (Interposing) They did pay, and they 
ceased to pay, and that is what I had in mind. 

Q. Is that first sentence in this letter then in- 
accurate? 

A. It is. I merely took the information given 
to me in these discussions with Seattle members. 

@. Now, referring to the last sentence on page 
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1 of Exhibit A which reads, ‘‘Some of the steve- 
dores in Washington ports are delinquent on War 
Shipping Administration, lend-lease and commer- 
eial cargoes.’’ Is there any such delinquency at the 
present time? i Nene 

Q. Including the defendant in this case? 

A. Correct. 

Q. I call your attention to the second full para- 
graph on page 2 of Exhibit A, reading, “The Coast 
Board meeting with the stevedoring representatives 
declined to change the assessment policy, but con- 
eurred in the proposal to ask that companies who 
split the stevedoring contract by handling cargo to 
and from the ship in Washington ports (unlike the 
practice in other ports) share in the assessment.” 
What meeting were you referring to in that para- 
graph? 

A. I think it was the meeting of January 12. 
J am not sure. 

Q. Now, am I correct, Mr. Foisie, that you are 
referring to the meeting of November 11 and No- 
vember 12? Will vou turn to the minutes of 
November 11, 1942 and Novermber 12, 1942? [224] 

De ViGs: 

Q. Now, referring to the minutes of meeting of 
November 11, 1942, which is Exhibit 10 1n this case; 
is that correet, your Honor, is that Exhibit 102 
The minutes for November 11, 1942? 

The Court: I don’t have Exhibit 10. 

Mr. Dobrin: Oh, 21, rather. 

. Referring to the minutes of meeting of 
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November 11, 1942, which is Exhibit 21 in this ease, 
and the minutes of meeting of November 12, 1942, 
which is Exhibit 22 in this case, I will ask you 
whether or not those were the meetings to which 
you had reference in the second full paragraph of 
page 2 of Exhibit A to which I have called your 
attention. 

A. Yes, the stevedore representatives, meaning 
primarily those from Seattle; also Portland. 

@. Have you examined those Exhibits 21 and 
222 A. I have. 

Q. Will you please state whether or not the 
second full paragraph of your letter of Exhibit A, 
page 2, is a correct statement of what occurred at 
those meetings ? 

A. No, it is somewhat in error. 

Q. Well, specifically, did the Board of Directors 
at the meeting of November 12, either the meeting 
of November 11 or November 12 or 1942, shown in 
Exhibits 21 and 22, concur in any proposal to ask 
that companies who split the stevedore contract by 
handling cargo to and from the ship in yy ashaueeen 
ports, share in the assessment ? 

Mr. Gose: I am going to object to this simply 
because it is an unnecessary consumption of time. 
We have [225] in evidence Plaintiff’s Exhibits 21 
and 22 and Defendant’s Exhibit A. Al! the witness 
is doing is testify to some discrepancies hetween 
the two. 

The Court: He may testify there is some dis- 
crepancy if he wishes. 
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‘Mr. Dobrin: Yes. You have offered the state- 
ment. He has got to explain it. 

The Court: Objection. overruled. 

Q. All that the Board did was to refer the pro- 
posal from Seattle back to the Seattle members and 
the committee for further study and further re- 
ports back. I think my language was not only in 
error but clumsy. The intent of the Board was to 
do anything possible to satisfy or appease local 
desire in this matter. 

In this same paragraph in parenthesis are the 
words ‘‘unlike the practice in other ports.’’ Do you 
see what I refer to? A. I do. 

®. Is that or is that not an erroneous state- 
ment ? 

A. As I said before it is erroneous to the point 
thai there is the same practice in all ports, but it 
is more commonly the practice here than in other 
ports. 

Q. Referring to Item numbered 1 on page 2 of 
Exhibit A, you have used the expression ‘‘stevedor- 
ing work on the dock.’’ Is that a correct expression 
or description of the work? 

A. Well, it is one of the loose terms. All steve- 
doring attaches to the ship. 

Q. And to what function? 

A. Loading and discharging. Handling is the 
eustomary term on the dock. [226] 

Q. And so in Item 1 you referred to assessment 
of companies who do handling work on the dock? 

A. Well, T don’t know how to explain it. 
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Q. You may explain it any way you wish. 

A. Well, the question arose here in connection 
with the terminal operators who handle to ship’s 
side and the stevedores engaged in terminal work. 
So the issue presented there was rather a division 
primarily between two stevedoring companies, one 
who loaded and discharged cargo into the vessel 
and one who unload and handled cargo to the ship’s 
side. 

Q. In other words, the second stevedore who did 
the handling on the dock was doing the termizial 
work ? A. That is right. 

Q. Now, referring to the paragraph on page 2 
of Exhibit A which begins with the words. ‘The 
Washington trustees,’’ to whom were you aah 
reference ? ae 

A. The Board of Trustees of the esr 
..Hmplovers of Washington. : 

The Court: ‘‘The Washington trustees’? re- 
fers to? y 

The Witness: The Board of Trustees of the 
Waterfront Employers of Washington. 

Q. I will read you the next sentence, ‘The 
Washington trustees advocated that companies do- 
ing Army and Navy work to ship’s side should 
share the tonnage assessment, the Coast trustees 
agreeing if the Seattle member companies were 
willing.’’ [s that or is that not an inaccurate 
statement? 

A. It is inaccurate to this extent, that the posi- 
tion of the Board, as repeatedly stated in the min- 


494 Griffiths d& Sprague, vs. 


(Testimony of F. P. Foisie.) 

utes, is that they [227] would not relieve member 
companies who loaded and discharged cargo from 
the responsibility for that assessment, but they were 
perfectly willing to have a local arrangement if it 
could be entered into amicably whereby the local 
people should in some respect satisfactory to the 
local people share that cost without relieving the 
member from the responsibility to the Coast As- 
sociation. 

Q. Well, referring specifically to the words ‘‘The 
Coast trustees agreeing if the Seattle member com- 
panies were willing.”’ 

A. The matter was referred back to the local 
committee for further study to find out what they 
could get done among the stevedores themselves and 
among the terminal operators and between the two 
of them. 

@. Well, is the reference there to what the Coast 
trustees were agreeing to your conception or your 
interpretation of what was done as shown on Ex- 
hibits 21 and 22? 

A. Well, it is in error; it doesn’t state the situa- 
tion as it should have been stated. 

Q. Well, that is the point I want to get at. In 
other words, up to that time the Coast directors had 
taken no such action as you deseribed ? 

Mr. Gose: Just a minute. I don’t wish you to 
lead him in that fashion. 

The Court: Well, counsel will have this in mind 
always, that when counsel are examining their own 
witness, if they wish the Court to he particularly 
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impressed by the answer of the witness, that coun- 
sel will avoid as far as possible making the question 
leading. If counsel are not very much interested 
in the weight, if any, the Court [228] gives to a 
particular answer, counsel may lead as litle or 
much as they feel inclined. That applies to both 
sides. 

Q. Now, referring to page 3 of Exhibit A, with 
the words ‘‘The salient facts on which the Wash- 
ington Association proposal is based are:’’ Do you 
see that? A. Yes. 

Q. Now, is the next paragraph following that 
a statement by you of your position or the position 
as you understood it of the Washington Association ? 

A. Not only their position, but the facts through- 
out that statement are entirely theirs. They were 
gathered here. ‘hey were gleaned from their ma- 
terial submitted when I was here. _s 

Q. I read the statement, ‘‘That it is equitable 
for those doing cargo handling on the deck to share 
the burden of the tax with those who do the cargo 
handling on the ship, thus putting this combined 
operation on a basis comparable with the custom in 
other ports on the Coast.’’ That is the statement 
to which you have just made reference? 

A. That is the statement underlying the pro- 
posal advanced by the local interests. It is not my 
statement but my summary of theis position. 


Q. Is the statement of their position to the 
effect, ‘‘Thus putting this combined operation on a 
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basis comparable with the custom in other ports on 
the Coast,’’ an accurate statement of fact? 

A. No, as mercly a pronounced condition here 
but existing elsewhere. 

~Q: Did you subscribe to the position as to the | 
Washington [229] Association’s view as to what 
is equitable? A. I could not. 

@. Well, did you? ie Wo: 

Q. The information which follows the portion of 
this letter which I have just read, starting with the 
words ‘Concerning the work done on docks’’ and 
going to the end of page 3, where did you get that 
information ? 

A. From Mr. Middleton and Mr. Varnell, man- 
ager of the Northwest Terminal Association, as 
they worked out that part of a proposal from the 
Washington trustees which was under considera- 
tion. It was an effort to negotiate step by step what 
was proposed from Seattle. 

Q. Do you know anything about the accuracy of 
the material thus supplied? 

A. Only that I knew, for instance, that the man- 
ager of the Terminal Association and Mr. Middle- 
ton pretty much knew the situation. 

Q. And this was material furnished to you? 

A. That is right. 

Q. And you were just repeating it? 

A. I was trying to present the whole picture as 
I could gather it to the Budget Committee. ; 

' Q. Now, referring to the first paragraph on page 
4 of Exhibit A, I will ask you whether or not that 
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indicates anything with reference to the question 
as to whether or not this proposal for a different 
method of assessment was solely a local issue to be 
locally dealt with. 


A. The proposal was local and was advanced to 
include contributions by steamship companies no 
longer operating as [230] steamship operators but 
as agents for the government. 

Q. Was that proposal referred to in this ee Lae 
for Coastwise application or local application or 
in the Washington District ? | 


A. It was proposed first for the Coast, as I re- 
call it, and then there was an effort to see if it could 
be worked out locally. It was rejected at once from 
the Coast as a whole. 


@. Now, is the Alaska Steamship Company, re- 
ferred to in the first paragraph on page 4 of Ex- 
hibit A, a company with headquarters locally im the 
State of Washington? A. It is. | 

@. And is the reference to its contribution: on a 
Coast basis or on a local basis? 

A. Well, it presumably would be on a Const 
basis if it were not for the fact that it was an en- 
tirely local operation. | 

The Court: It is noon. How long do you think 
it will be before vour redirect of this witness is 
finished ? 

Mr. Dobrin:. I haven’t too much more. I! have 


practically covered everything I will ask about Ex- 
hibit A. 
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The Court: This Court is recessed and this case 
is recessed until 2:00 o’clock. 
(Whereupon, at 12:00 M, a recess was had 
herein until 2:00 p.m.) 


Q. Mr. Foisie, please refer to the last paragraph 
of Exhibit A, reading ‘‘Should the Washington 
trustees be unable to carry out their own proposals 
with their members, then [231] the uniform Coast 
assessment policy should be re-established for 
Washington ports as for all others.”?’ What did 
you have reference to, Mr. Foisie? 

A. That the proposals advanced from the North- 
west, which they had not been able to develop to 
the point where they could carry them out, were 
washed up and we would in all ports operate as we 
had in all other ports and proceed to the collection 
of the delinquencies. 

Q@. And by that vou are referring to delinquen- 
cics in tonnage assessments? Be es: 

(). Now, what was the purpose of this meet- 
ing of the Budget Committee and the preparation 
of this letter, Exhibit A, which you presented to 
them? 

A. It was an effort on my part to develop as 
nearly as I could instead of a long oral statement 
the entire picture—and there had been much that 
had gone before—with an effort of my own ineor- 
porated in that picture, to suggest every step that 
might be cousidered by the Budget and Finance 
Committee in the direction of the proposals of the 
Seattle group interested. It was, frankly, my 
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appeasement program to try to reconcile differences 
between our membership. 

Q. Now, referring to minutes of meeting of the 
Budget and Finance Committee of February 2, 
1948, which is Exhibit B, I eall your attention to 
that portion of the exhibit which says ‘‘ Following 
is the concensus of opinion of the Executive Com- 
mittee.’’ Is that a correct statement, or should that 
be of the Budget and Finance Committee? 

A. It should be the Budget and Finance Com- 
mittee. The [232] Executive Committee at that 
time was separate, but the two have since been 
combined in one for the expediting of our war 
efforts. 7 

The Court: It should be Budget and Finance 
Committee? 

The Witness: Yes, sir. 

@. Now, after the semi-colon in the portion to 
which I have just called your attention, I call your 
attention to the first paragraph, ‘‘The tonnage as- 
sessment of 2146 per ton on all cargo handled by 
them other than commercial cargo handled by mem- 
ber steamship companies must be met by the eon- 
tracting stevedores performing the work.’’ To 
what work was reference being made? 

A. Army, Navy and War Shipping, but par- 
ticularly Army work because that was the only 
source of delinquency. 

Q. And what type of work by the contracting 
stevedores? 

A. The loading and discharging of eargoes. 
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~:@: Now, why is the statement made that this 
should apply to other than commercial cargo 
handled for member steamship companies? 

A.- Beeause we have never had any dispute on 
commercial cargoes. Always, usually, the steam- 
ship companies—one or the other have paid it. 

*@. When you say one or the other you mean the 
steamship or 

A. The steamship or his contracting stevedore. 
There is no issue under those circumstances. 

@. And never has been? 

A. Never has been. 

Q. From the standpoint of the Budget and 
Finance Committee, how are the Army and Navy 
and War Shipping Administration [233] econ- 
sidered ? A. As non-member tonnage. 

Q. Has that always been the position of the 
Association in its various committees and Board of 
Directors ? A. Always. 

@. Now, I call your attention to the next para- 
graph stating, ‘“The Committe has no objection to 
the contracting stevedores getting relief from other 
stevedore companies performing part of the opera- 
tion from the first or last place of rest on the dock 
to ship’s side or vice versa.’’?’ When they say steve- 
dore companies there, to whom are they referring? 

A. Well, my recollection of this is that the only 
persons who have ever been really involved have 


been stevedore companies who do some dock work 
between ship’s side and place of rest. 
@. And is that directed to that operation ? 
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ne Yes. 

Q. ‘To a stevedore doing that operation? 

A. Yes. 

Q. How have we described that operation in this 
hearing? A. Handling cargo. | 

@. in the next paragraph it says this: ‘‘That 
this Association will not obligate itself to advise 
the terminal operators that they must contribute 
to the assessment.’’ What terminal operators does 
that make reference to? 

A. Those terminal operators who do only dock 
work and who do not include any loading or dis: 
charging of cargoes. 2, 

Q. And I eall your attention to the next para- 
graph, ‘‘That this Association does not agree that 
the steamship companies [234] members of * the 
Association must be forced to voluntarily contribute 
a portion of the 214¢ tonnage assessment.’’ © To 
what does that refer? 

A. It refers to the proposal which had been: ad- 
vanced from Seattle, that the steamship companies, 
even though they had ceased with the coming of the 
war to be steamship companies as operators and 
had become steamship agents for Army, Navy and 
War Shipping—that they should contribute, with- 
out freight revenues, to such fund and from what- 
ever agency if they were paid by the Government a 
part of that straight 214¢ tonnage assessment.: 

Q. What had happened to the steamship opera- 
tors on this Coast on the advent of the war? 

A. All of their ships were taken over. In one 
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form or another they became agents, no operators, 
not steamship owners. ‘That is true today. 

Q. And agents for whom? 

A. Unele Sam in one or the other of the depart- 
ments of the services. 

®. You mean the United States of America? 

A. Excuse me. I am sorry. 

Q. All right. The United States of America? 

A. Yes. 

Q. I call your attention to the next paragraph 
of Exhibit B where it is suggested that on the next 
visit to Seattle you endeavor to discuss the issue 
with Mr. Kenneth Coleman and D. K. McDonald. 
Did you come to Seattle after this meeting? 

A. I did. 

@. Did you discuss this matter with Kenneth 
Coleman? [235] A. I could not. 

@. Did you discuss it with D. K. McDonald? 

A. Yes. I am not sure that I discussed it that 
visit. J am not wholly sure, but I think I did. 

@. But sometime subsequent to the date of this 
mecting ? A. Several times. ‘ 

Q. f call your attention to the next to the last 
paragraph of Exhibit B and ask vou to state why 
it was suggested that either Mr. Lawrence Bogle 
or A. R. Lintner advise the Seattle trustees of the 
Coast Board’s policy? | 

A. So as to have as much of the spirit and atti- 
tude and discussion confined to Seattle members 
with the least intervention of anyone from San 
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Francisco, not excluding myself, whose headquar- 
ters 1s San Francisco. 

Q. What connection with the plaintiff Associa- 
tion did Mr. Lawrence Bogle have at the time of 
this suggestion contained in Exhibit B? 

A. A director from Seattle. 

Q. And what position did Mr. A. R. Lintner at ~ 
that time hold 

A. With the Association? <A director. 
with the plaintiff Association ? 

A. A director. 
Mr. Dobrin: That is all. You may inquire. 


Recross Examination 


By Mr. Gose: 

Q. Mr. Foisie, I understood you to testify that 
if the defendant would sever its connection with 
both the Coast and the Local Association, it could 
theoretically still engage in business with non-union 
longshoremen on the West [236] Coast of the 
United States. Did you so testify? 

A. Yes. I don’t know that I used the word 
‘'theoretically’’ but I thmk that is a fair question, 
and the answer would be yes. 

Q. Practically, you know it would be imposible 
Lomb to close, don’t ¥OU? 

A. My guess is it would be. I have no doubt 
that the defendant company would be obliged to 
deal with this Union by certification, which has 
not yet taken place because the certification has 
been for all the members of the Association. 
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Q. You know of no instances, do you, in which 
any waterfront employer in any of the major ports 
on the Pacific Coast is able to operate with non- 
union labor, do you? 

A. Any of our members? 

@. Anyone in the Port of Seattle, member or 
otherwise. 

A. I don’t know what waterfront employers 
there are outside of our own membership. 

Q. Isay you know of no instance in which any- 
ohe is so operating? 

A. I don’t know of any such instance, no. 

Q. You know, of course, that, as all of us do, 
from October ’36, I believe, down to the early part 
of February, 1937, when there was a dispute be- 
tween the Waterfront Employers and the Inter- 
national Longshoremen’s and Warehousemen’s 
Union, that there was no ship that went in and out 
of the West Coast? 

A. That is my clear recollection. 

Q. Do you know whether Griffiths and Sprague, 
the defendant in this case, is the only contracting 
stevedore loading [237] for the Army in this Port 
of Seattle? 

A. it has always been my understanding that 
they were the sole stevedore. 

Q. Now, there is one other question I think we 
do not have a difference on, but I want to be clear 
on it; on some occasions in your testimony in an- 
swer to counsel’s questions in connection with the 
Army I understood you to make reference to the 
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use by the Army and Navy of its own employees 
in the Port of San Francisco. If that phrase was 
used, what was intended by it? The longshoremen 
employed by the Army through the hiring hall in 
San Francisco? | 

A. On the ship they have their own civilian 
service employees for dock work in conjunction 
with the ship. _ 

Q. But in so far as longshoremen are used, those 
are 1n on sense civilian employees of the Army on 
any permanent basis? 

A. They are not civilian employees at all; they 
are longshoremen out of the hall precisely as you 
asked. 

Q. The steamship company members of the 
plaintiff Association whom you state are now out 
of business as steamship operators but still operate 
as agents, are, of course, being compensated by the 
United States Government for the services which 
they render as agents? A. They are. 

Mr. Gose: I think that is all. 

Mr. Dobrin: That is all. 

(Witness excused.) [238] 
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being first duly sworn testified on behalf of Plaintiff 
as follows: 


Direct Examination 
By Mr. Dobrin: 


Q. State your name, please. A. A. Boyd. 

@. Where do you reside? 

A, San Francisco. 

@. What is your connection with the plaintiff 
Association ? A. Secretary-treasurer. 

Q. How long have you held such position? 

A. Since the inception of the corporation in 
1937. 

@. And what are your duties as_ secretary- 
treasurer? 

A. Jkeep the records, moneys and keep the 
minutes of the Board of Directors and all com- 
mittees and act under the orders of the president 
and the board of Directors and do those things 
that a seeretary-treasurer would ordinarily do in 
the regular course of business. 

@. it hand you Plaintiff’s Exhibit 9 and eall 
vour attention to the memorandum agreement set 
forth therein, and J also hand you Plaintiff’s Ex- 
hibit 10, being the memorandum agreement as 
signed by the defendant in this case and ask you 
whether or not an identical memorandum of agree- 
ment was on or about May 1940 signed by the 
majority of the contracting stevedores of the Asso- 
ciation. A. That is correct. 

Q. I call your attention to Exhibit H, being the 
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resolution of the Board of Directors of the plaintiff 
on Mareh 12, 1941 in which appears the follow- 
ing 
The Court: What exhibit? [239] 
Mr. Dobrin: Exhibit 14. Thank you your Honor. 
Q. 
ing statement: ‘** * * that the contracting steve- 
dores be required to collect the tonnage assessment 
and pay the Association assessments for such cargo 
handled in conformity with the agreement author- 
ized by the Board May 8, 1940.’’ To what poker 
was reference there being made? 


which contains among others the follow- 


A. That refers to the agreement that we just 
identified that was signed by practically all the 
stevedores. 

And that is the one that is set forth? 
Authorized on May 8, 1940. 

Q The one set forth in Exhibits 9 and 10? 

eee Ces 

Q@. And I call your attention to the further 
language: ‘** * * and signed by all of the con- 
tracting stevedore members of the several port 
associations on the Pacific Coast,’’ and I ask you 
whether or not that statement is correct and as to 


> oO 


whether or not the memorandum agreement to 
which we have referred has been signed by all the 
member stevedore of the Association ? 

A. In checking up I find that there was one 
minor stevedoring company in San Francisco that 
did not sign the agreement. They were not in active 
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business at the time. They have since resumed 
business and they have conformed in all respects. 

Q. IJ call your attention to resolution of June 
25, 1942, appearing in Plaintiff’s Exhibit 17, and 
to this statement contained therein. 

The Court: What date is that? 

Mr. Dobrin: June 25, 1942. [240] 

@. (Reading) ‘** * * hat the contraemme 
stevedores or the steamship companies doing steve- 
doring of cargo for either the Army, Navy or 
WS A is obligated to report the tonnage so han- 
dled and pay the assessment to the Association in 
the same manner that non-member tonnage has 
beev reported to the Association.’’ How was non- 
member tonnage reported to the Association ? 

A. It was reported on the authorized tonnage 
reporting blanks that have been in use ever since 
the beginning of the Association. 

@. I show you what has been introduced in 
evidence as Plaintiff’s Exhibit 4 and ask you if 
that is the report form that non-member tonnage 
was reported on? Ay Mes; that i 1 

Q. And has Army, Navy and War Shipping 
Administration tonnage been reported on that same 
form ? A. Yes, sir. 

Q. Does the Association use any other form 
than that for the reporting of any kind of tonnage? 
That is the aeeredited form and the only one recog- 
nized for all ports? A. Mor wall ports: 

@. And all types? 

A. All types of cargo, yes, sir. 


XN 
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(File of monthly reports of tonnage was 
marked Plaintiff’s Exhibit No. 45 for iden- 
tification. ) 


Q. I hand you what has been marked Plaintiff’s 
Exhibit 45 for identification and ask vou to tell us 
what it consists of. 

A. These are certified tonnage reports, monthly 
tonnage reports from Griffiths and Sprague Com- 
pany from December, [241] 1940 and end Sep- 
tember 1942. 

My. Dobrin: I offer in evidence Plaintiff’s Ex- 
hibit 45. 

Myr. Gose: I will enter an objection to. its going 
into evidence. I think it has no purpose. The ton- 
nage tax has been paid up to the end of 1942. 
Unless there is some proposal to show that the re- 
port is accurate 


My. Dobrin: That is not the purpose of it. 

Mr. Gose: Otherwise, this controversy has nai- 
rowed down to the period from January 1, 1948 on. 
The volume of reports before that time casts no 
hight on any issue in this case. 

The Court: It may be they cast no light, m 
which event it seems to me there is no hurt. If 
they do cast light, they may be helpful; and the 
reperts being Exhibit 45 are admitted. Objection 
overruled. 

(Documents previously marked Plaintif’s 
Exhibit No. 45 for identification was received 
in evidence. ) 
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Q. Mr. Boyd, in connection with your duties are 
you the officer of the Coast Association who checks 
ships loading and discharging in the ports of the 
Pacific Coast to see that the tonnage assessment is 
paid on them? 

A. It is done under my supervision, and I have 
done much myself. 

Q. And in that way did you become acquainted 
with who are operating various vessels in and out 
of various ports on the Coast? A. Yes. 

©. Will you please look at the vessels named in 
the reports and tell us if any of those vessels are 
Army vessels, and, [242] if so, on which reports 
you are able to so identify them? 

A. Well, there are some of them I am not sure 
about. 

@. Just tell us those vou are sure of. 

A. Well, take the Chirikoff and the St. Mihiel. 

Q. Do vou find Army vessels on the report for 
December 1940? A. Yes, sir. 

Q. All right. Look at the next one. 

A. And also on January 1941 and February 
19441 and March 1941 and April 1941 and also on 
May of 1941 and June. 

Q. June 1941? 

A. June 1941. In July of 1941 the boats desig- 
nated U. S. Army—there are a number of boats— 
there are about 10 of them that are shown as 
Ue. Army. 

Q. Right on the report? 
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A. Right on the report and so on down through 
to the end of these returns. 

Q. Well, I wish you would go through them 
month by month. 

A. All right. Then in August 

@. What year? 

A. 1941; it appears to be all Armv; September 
likewise, all Army; October, 1941—— 

@. What about October, 1941? 

A. That is all Army; and November 1941 all 
Army; December 1941 all Army; January 1942 
shows Army and February 1942 is Army. 

The Court: All Army? 

The Witness: Yes, sir. Well, there are some. 
boats I am not really sure, but the majority of them 
are. ‘They don’t show on the reports that they are 
all Army. There may be one or two small vessels 
that I can’t be [243] real sure about. They switch 
these new boats around, and we are not familiar 
with the names. 

A. (Resuming) March 1942 shows majority as 
Army. And there is one report that just lsts the 
months of April, May, June, July, August and 
September 1942 and shows the total amount of ton- 
nage but doesn’t show any detatls. 

Q. In other words, the names of the vessels do 
not appear? Be suligiisticnt: 

Q. Do all those reports show tonnage loaded 
and discharged for the Army? 

ms” Pit as eyeht. 

@. And the tonnage assessments on all of the 
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tonnage handled by the defendant up to the end 
of 1942 has been paid? A. That is right. 
@. At the rate fixed in the resolutions of the 
Board of Directors at 24%c a ton? 
Ae Miesveir: 
Mr. Dobrin: Mark this as our next exhibit. 
(2-page document entitled ‘* Percentage Study 
of Port Expense Compared with Port Ton- 
nage’? marked Plaintiff’s Exhibit No. 46 for 
identification. ) 


My. Dobrin: Hand that up to His Honor, 
please. . 

The Court: That has not been admitted vet? 

Mr. Dobrin: No, but I was going to ask some 
questions about it, and I though it would be helpful 
if yvour Honor had it. 

Q. Mr. Boyd, I show you what has been marked 
Plaintiff’s Exhibit 46 for identification, consisting 
of two pages marked respectively pages 1 and 2, 
and I wish you would look at page 1 and tell us 
what that exhibit purports to [244] show. 

A. It is a percentage study of port expense 
compared with port tonnage for the calendar year 
1948. 

@. What does column 1 show? 

‘A. That shows the districts, the names of the 
districts. 

The Court: ‘To 1943 or through? 

The Witness: No, the calendar year for 1948. 

(. Column 1 shows districts? 
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A. Column 1 shows districts on the Pacific 
Coast. 

Q. Take for instance, where it says Seattle, does 
that refer to the Port of Seattle or what? 

A. That covers the Puget Sound area and all 
Washington ports exclusive of Washington Colum- 
bia River ports. 

Q. What does the Portland district cover? 

A. Portland and the Oregon Bar shores and 
Washington ports on the Columbia River. 

Q. In other words, the State of Oregon includ- 
ing the Columbia River ports? 

ma Lhat is right. 

Q. And the designation San Francisco includes 
what 4 

A. California north of San Pedro. 

Q. And Southern California includes what ? 

A. Southern Cahfornia includes ports south of 
San Pedro. 

Q. What does Column 2 indicate? 

A. That is the amount of money expended by 
the Coast Association in the several different dis- 
tricts during the calendar year 1943 for expendi- 
tures in which the Coast Association made payment 
to the several districts. 

QM. Is that direct expenditures in the districts? 

A. It is spent in the district and reimbursed by 
the Coast. [245] 

Q. I mean the expenditures are made in the. 

A. In the several districts, yes, sit. 

Q. And what items does that cover? 
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A. ‘That covers the general administrative costs 
in each district, hiring hall expense and safety 
expense. Those are the three broad divisions. 

Q. What does Column 3 show? 


A. Column 3 shows the percentage that each 
one of the amounts in Column 2 bears to 100%. 
Q. What does Column 4 show? 


A. Column 4 is the tonnage reported in the 
several districts during the calendar year 1943. 

Q. What tonnage? 

A. Tonnage handled by the member companies 
and paid for to the Coast Association. 

Q. Handled in what way? 

A. Loaded and discharged from ships. 

Q. What does Column 5 show? 

A. That shows the percentage the tonnage in 
Column + bears to 100%. 

©. In Column 2 [ note an asterisk which con- 
tains a note at the bottom of the exhibit. What 
is Shown by that asterisk and the note? 

A. It notes that there is excluded from the 
figures in Column 2 the head office expense, which 
includes safety, administrative, legal and arbitra- 
tion, which are not included in the figures set forth 
in Column 2. 

M. In other words, the amount shown in the 
footnote and the amount shown in Column 2 aggre- 
gate the total expenditures of the Coast Associa- 
tion’ [246] &. That is eouréet: 

Q. And the amount shown in the single asterisk 
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is the amount which is incurred at the head office 
of the Association? A. That is correct. 

Q. Does that amount incurred at the head office 
of the Association include services performed for 
all the districts? 

A. Ob, yes. To get the true expenses of the dis- 
tricts, it should be prorated. 

Q Now, in Column 4 I notice a double asterisk 
in the line for Seattle and a note at the bottom. 
What does the double asterisk note indicate? 

A. It indicates by adding 1,389,161 tons shown 
there to the tonnage shown in Column 4 would give 
a different percentage in Column 5. | 

@. Now, does page 2 of Exhibit 46 disclose the 
same information that vou have deseribed for the 
vear 1944? A. That is right. 

Q. That is the calendar vear 1944? 

A. The calendar year 1944. | 

Mi. Dobrin: I offer Exhibit 46 in evidenee. 

Mr. Gose: If the Court please, | would like to 
record an objection against this exhibit, my reason 
being that it purports to show a variety of expendi- 
tures in the various ports of the Pacific Coast as 
compared with the volume of shipping operations 
in those ports. I don’t know of any conecivahle 
theory upon which the right to levy dues is assert cd. 
even by the plaintiff, based upon proportionate dis- 
tribution between the different ports. As I under- 
stand, the plaintiff asserts in this case that [247] 
thev have a right to levy 214e¢ tonnage tax on every 
ton of cargo handled hy a member movine through 
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West Coast ports, and I can’t conceive any con- 
nection between that contention and this exhibit, 
which purports to show some proportionate distri- 
bution in the volume of operation between different 
ports. I just don’t see how it can bear on anv issue. 
The Court: Objection overruled. Exhibit 46 ad- 
mitted. 
(Document previously marked Plaintiff’s 
Exhibit No. 46 for identification was received 
In evidence.) . 


Q. How many shipping members are there of 
the plaintiff Association at the present time? 

A. At the present time there are 84. 

Q@ How many associate members are there of 
the plaintiff Association at the present time? 

A. At the present time 47. 

@. How do those figures compare relatively with 
the membership of the Association from the be- 
sinning ? 

A. They are a little below, maybe 10%, shipping 
members. The associate members is up a few. There 
was a drop off of shipping members right after 
December 1, 1941. 

@. And that was accounted for in what way? 

A. By the Jap and the German lines that were 
immediately excluded from the roster. 

@. Otherwise those figures represent substan- 
tially the membership of the Association ? 

A. That is right. There have been one or two 
deletions and one or two additions. 

Q. Are all companies or persons performing 
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stevedore service [248] loading and discharging 
vessels on the Pacific Coast, members of either 
plaintiff Association or one or more of the local 
associations ? A. Pheysare: 

Q. Do you have a membership book? 

A. We have, yes. 

Q. Do vou have it with you? 

[= dieis here, yes, sit. 

Q. Will you please turn to the place in the 
membership book where the name of the defendant 
appears ? 

A. The page is unnumbered where the signa- 
tures are. 

Q@. But you have turned to it? 

A. I have turned to it. 

@. And it is there? A. Yes. 

Q. And is that the original signature of the 
defendant ? | 

A. Yes, sir, to the original by-laws. 

@. Attached to the original by-laws? 

A. Attached to the original by-laws. 

Q. Now on that same page is there a signature 
by @ company known as the Northern Stevedore, 
Ine. ? 

A. Yes, sir, that is five signatures up from tine 
bottom of the same page. 

Q. And who signed the original signature to the 
by-laws of the plaintiff Association for that com- 
pany ? 

A. The Northern Stevedores Company by F. E. 
Settersten. 
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Q. Is that the same Mr. Settersten now presi- 
dent of the defendant company ? A, Via 

@. I call your attention to Plaintiff’s Exhibit 
10, the last [249] sheet, which is a photostatie copy 
of the original signatures of Griffiths and Sprague 
Stevedoring Company to the memorandum agree- 
ment azid ask you if there is any other signature 
on that agreement. 

A. Yes, right under Griffiths and Sprague Steve- 
doring Company by J. Weber is Northern Steve- 
dores, Incorporated by F. FE. Settersten. 

Q. Is that the same Northern Stevedores, Ine. 
to which you referred as being in the membership 
book? A. identical: 

@. And it is the same Mr. Settersten ? 

A. The same one. 

Q. Do all persons or companies loading or dis- 
charging cargoes on the Pacific Coast pay tonnage 
assessments and have they from the beginning of 
he Association? A. They have. 

Q. And in particular have those persons load- 
ing and discharging cargoes who performed no 
other function except being stevedores—have they 
from the beginning paid the tonnage assessment to 
the Association ? A. They have ves. 

Q. As secretary of the plaintiff association, do 
you make reports to the membership? 

aA. Yes. 

Q. Tell us just generally of what those consist. 

A. Well, there is a report to the membership at 
the annual meeting. They are always given an an- 
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nuai financial statement, and throughout the year 
on the authorization of the Board or the president, 
they are given other reports as occasion demands, 
that are sent out to the full membership. [250] 

@. And are reports sent out by you as seere- 
tary informative reports, also to the local associa- 
tions ? A. That is correct. 

Q@. And has that been the practice from the 
inception of the Association ? 

A. Since the beginning, yes. 

®. And continues down to and ineluding the 
present ? A. It does today, yes. 

Q. How is the budget of the plaintiff Associa- 
tion arrived at? 

A. The budgets for the port associations by. the 
port managers, who prepare 

@. May I stop you a moment? That covers ex- 
penditures. 

A. Expenditures anticipated in that district like 
the Puget Sound District and the Columbia River 
District for Portland and San Francisco and 
Southern California. 

Q. Expenditures by whom? 

A. Expenditures for the Coast Association 
which have to be reimbursed. 

Q. All right. Proceed. 

A. These district budgets approved by the port 
managers are submitted to the boards of trustees 
or the directors of the several districts who pass 
on them, pare them down or raise them up, and 
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they are finally approved and then they are sent 
to the Coast treasurer in San Francisco. 

@. That is you? 

A. ‘That is me. And there the port budgets are 
consolidated along with the general head office 
budget and this consolidated budget is submitted to 
the Budget and Finance Committee just prior to 
or several days prior to the annual meeting. They 
review the budget; is usually takes [251] two days, 
and they pare it down or raise it or make adjust- 
ments that they see fit. They make an official report 
to the Board of Directors at the annual meeting, 
and the Board of Directors 

Mr. Gose: (Interposing) If the Court please, 
I object to this line of testimony. J don’t think 
we are at all interested in the details of the budget 
or how it is arrived at. The question is whether 
this defendant is liable for a tonnage tax, and the 
method of working out the budget or the details 
does not help any. 

The Court: At the present moment | cannot see 
very much help to the Court. However, if I only let 
in that information that I know exactly what it is 


for in the beginning, I may not let in much. | will 
overrule the objection. I will let counsel know 
that IT am not yet highly impressed witih- ifs 
importance. 

Mr. Dobrin: Yes, I understand your Honor. 

Q. On what budget is the Association now oper- 
ating and has since the commencement of the war? 

A. We are operating on the last budeet that 
was submitted in 1941. The uncertainties of condi- 
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tions caused us not to set up an annual mugs but 
the ports work on the last budget that was ap- 
proved, and any increases have to be submitted to 
the Budget and Finance Committee for authoriza- 
tion before they can be incurred in the several 
districts. 

Q. Now, what financial! rports are given by the 
plaintiff Association to its members or local asso- 
ciations or directors or anyone else? 

A. There is a financial statement submitted © 
the annual meeting and submitted to the members. 
It is in writing. [252] Monthly, there is a monthly 
financial statement given to directors and ex officio 
directors and port managers of each district aad 
the port president. 

Q. Each month? 

A. Each month and annually too. 

@. And do those financial reports show moneys 
received and from what source and all expendi-. 
tures made and for what by the plaintiff BOSE 
tion ¢ , 

A. They do in summary form. They are a 
in minute detail, but they show the source and. 
expenditures. | 

@. Are the records of the plaintiff ‘aaa 
open at all times to all members? | 

A. That is a rule of the Board, and it has 
always been followed. 

@. And that includes both voting and associate 
members ? 

A. Evervhody that is a member, 
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Mr. Dobrin: That is all. You may inquire. 


Cross Examination 


By Mr. Gose: 

Q. Do vou send out occasionally mimeographed 
information sheets to the membership? 

A. Qh, lots of it, yes. 

Q. Do you send those to the associate members 
as well as the others? 

A. The procedure is that we send it to all the 
Coast members of record, and then there is a sup- 
ply sent to each of the district with instructions 
for the port managers there to see that all of their 
local members get a copy. 

Q. Do vou as secretary generally mail any such 
notice directly [253] to the various associate mem- 
hers such as the defendant in this case? 

A. Not always; we do frequently, and I will 
explain why. Many of the shipping members are 
members in one or the other of the ports. Their 
agents are also members of the Coast Association 
and the district associations in other ports. And to 
he sure that everybody is fully informed, the Coast 
membership mailing list is sent out from San Fran- 
cisco and an adequate supply sent to each of the 
ports so that every one of the members of a local 
association is fullv advised of what evervhody gets. 

Q. Your illustration referred, as I understood 
you, to steamship company members and their 
agents. The defendant. in this case falls in neither 
of those eategories. 
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A. No, I picked out that example because I 
wanted to explain why there was a dissemination 
in the mail. Sometimes it might happen with an 
associate member too. But it is usually a steam- 
ship member who will have a membership in one 
of the ports and who will also have an agent in 
the three other ports who are members of the local 
association in that port. And it is just as important 
to keep them informed as the head office of the 
member company. | 

@. Yes, but that would be no particular reason 
for not sending it directly to the associate member, 
would it? 

A. We have asked that the local managers be 
sure that the associate members do get it and that 
they are not overlooked from San Francisco, which 
might happen. 

@. Did you send a resolution coneernings this 
tonnage tax——— 

Mr. Dobrin: (interposing) Just a minute. In 
your admissions [254] 

Mz. Gose: The by-laws provide it. 

Mr. Dobrin: That is objected to as immaterial. 
In vour admissions you admitted that you received 
it. 

The Court: Overruled. 

Q. The by-laws specifically provide for yor to 
send a postal notice. Have vou ever done so? 


A. Tam not sure about every; it has been done 
in some cases. 


@. Have you heen familiar during vour ocen- 
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pancy of the office of secretary-treasurer with the 
folowing article 16 of the by-laws: ‘‘ Notice of anv 
action taken by the Board of Directors with respect 
to dues or assessments shall be sent to the members 
promptly by registered mail, and shall not become 
effective until seven days after such mailing.’’ Have 
you been familiar with that clause? 

A. Yes, I am familiar with that. 

Mr. Dobrin: And I want to object again. It is 
not. within the issues. There is no defense asserted 
in this case that there is anything defective about 
the resolutions fixing the tonnage assessment by 
reason of the failure to send them by registered 
mail; and it is expressly admitted and already of- 
fered in evidence that the defendant received each 
and everyone of them. It is not within the issues. 

Mr. Gose: I may say that is to be a subject 
for argument later. As far as not being within the 
issueg is concerned, the plaintiff alleges duly levied 
assessments, and here is a provision of the by-laws 
providing for sending by registered mail of a notice, 
and I think I am entitled to show it has not been 
followed. 

The Court: Objection overruled. [255] 

Mr. Dobrin: Exception. 

Q. I will show vou Plaintiff's Exhibits 15. 16, 17, 
and 18, 15 being a copy of the resolution of the 
Board of Directors of the plaintiff adopted on April 
16,1942; 16 being a letter from vourself as seere- 
tary-treasurer dated April 27, 1942: 17 lheing a 
resolution adopted by the Board of Directors on 
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June 25, 1942; and 18 another form letter from 
yourself referring to the resolution which is Plain- 
tiff’s Exlnbit 17. Now, having all those exhibits in 
mind, having both of the corporate resolutions in 
mind, was any notice concerning either of those 
resolutions ever sent to any of the ee by 
registered mail? A. No, sir. 

@. And referring to the two form letters which 
are respectively Plaintiff’s Exhibits 16 and 18, were 
either of those sent to the membership by registered 
mail? A. No, sir. | 

Q. I think after the institution of this suit you 
did send out a notice on or about November 16, 
1944 that you did send by registered mail, is that 
eorrect ? eee com, regal). 

Mr. Gose: Will you mark this Defendant’s Bee 
hibit C. 

(3-page document marked November — 16, 
1944, was marked Defendant’s Exhibit C for 
identification. ) | 


(). I will show you Defendant’s Exhibit C for 
identification and ask you if you recognize it. 

A. Yes, I do. | | 

Q. And T will ask you if there anpears a 
statement in the [256] upper lefthand corner 
‘“‘Registered mail’’? aoe Ves: a 

Mr. Dobrin: Just a minute. Let me sce it. 

Mr. Gose: Oh pardon me. 

Mi. Dobrin: Objected to as improper cross ex- 
amination. | 

The Court: Objection sustained. 
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Mr. Gose: JI think that is all, although I wish 
to call him as my own witness in due course. 
Mr. Dobrin: Plaintiff rests. 
(Recess. ) 


Mr. Gose: May it please the Court I indicated 
I think last Friday that our proof would be very 
brief and that | would not address a motion to the 
Court at this time. I am abiding by that state- 
ment. | think 1t unnecessary perhaps to make any 
extended opening statement because your Honor 
has a statement of the issues in the briefs that 
have been filed. But I did make a brief reference 
at the outset of the case, and it is essentially my 
purpose to complete it as I see it by supplying some 
things we deem material that I assume counsel does 
not. And I may say this, I will not be able to com- 
plete my case beeause of time limitations this 
afternoon, although I will make an effort at it, and 
counsel and [ were discussing during the recess 
the proposition of having the record written up 
and providing your Honor with a copy. each side 
to bear half of the expense. 


The Court: Now counsel, I want to say one 
thing. I had planned that we would quit this aft- 
ernoon at our usual hour of 4:30. [If counsel thinks 
that they [257] can get all the evidence in by 45:00 
o’clock or 5:30 or 6:00, we will all stay on the job. 
It is a very desirable thing to have the evidence 
all in at one time. On the other hand, if it means 
that we will run over until tomorrow morning, [ 


Waterfront Kmployers’ Assn. O27 


am still very fearful of what litigants and wit- 
nesses and attorneys can think up overnight. 

Mr. Gose: My thought is that we have been 
so inaccurate in oul predictions, we would be 
safer to stop at 4:30. 

(Discussion off the record.) 


A. BOYD 


having been previously sworn, was recalled and 
testified on behalf of the Defendant as follows: 


Direct Examination 
By Mr. Gose: 


Q. Again returning to Defendant’s Exhibit C 
that you and I were discussing a few moments ago, 
is that a form letter which was sent to the mem- 
bership of the plaintiff Association? 

Ee Metis rent. 

Q. To what members would that have been 
sent ? 

A. That was sent to all members. 

Q. By that what do you mean? Sent directly 
to the associate members as well as voting mem- 
bers ? A. AJ] members. 

Q. Do vou recall that of your own knowledge? 

A. Yes. 

@. Do you recall whether it was sent bv regis- 
tered mail? A. Yes. 

Mr. Dobrin: Objected to as immaterial. [258] 

The Court: Overruled. 
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Q. Do you recall whether it was sent by regis- 
tered mail as indicated? A. It was, sir. 

Q. That, of course, was sent by you as part of 
your functions as secretary-treasurer ? 

A. That is correer 


My, Gose: I wish to offer this in evidence not 
only for the purpose of showing the mailing in 
this instance by registered mail, and also Paragraph 
2 degeribes the background on an issue of fact that 
has been controverted here. If the Court cares to 
read it at this time. 

The Court: Exhibit C is offered? 

Mr. Gose: It is offered. 

The Court: Itis admitted. 

Mr. Dobrin: Just a minute. I haven’t seen it. 

The Court: All right. He may see it. 

Mr. Gose: Pardon me. 

The Court: I waited, and I thought you were 
avoiding saying there was no objection and that 
vou were not making any. 

Mr. Dobrin: Objected to as immaterial to any 
issue in this case. 

The Court: Let me see it please. My attention 
is particularly directed to the second paragraph? 

Mr. Gose: Yes, that portion dealing, if your 
Honor please, with the historical practice of steam- 
ship companies having reported tonnage and paid 
the assessments 

The Court: Objection overruled. [259] 

(Document previously marked Defendant’s 
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Exhibit C for identification was received in 
evidence. ) 

Mr. Dobrin: Exception. 

The Court: Allowed. 

Mr. Gose: I believe, Madam Clerk, you have a 
Plaintiff’s Exhibit 3-A not admitted. | 

The Clerk: Yes. 

Mi. Gose: Counsel, to avoid the necessity of 
interrogating Mr. Boyd, is it agreed that this is a 
true copy of the complete resolution of July 31, 
1937, which it purports to be? 

Mr. Dobrin: It is agreed that that is. 

The Court: What is that? 

Mr. Gose: 3-A. I may say this for the Court’s 
information. This is a true copy of the resolution 
adopted by the Board of Directors of. the plaintiff 
on July 31, 1937, consisting of six numbered para- 
eraphs. I will hand it to your Honor. The plaintiff 
has already put in evidence in this case the para- 
graph numbered 2 as Exhibit 3, just Paragraph 
No. 2. However, the entire resolution, and it 1s the 
first resolution promulgated by the Board of Di- 
rectors of the plaintiff on this subject—the entire 
resolution consists of six paragraphs. Paragraph ] 
refers to collective reporting and central pay offices. 
Paragraphs 3 and 6 refer to various other subjects 
in connection with the financing of the orgainiza- 
tion. I should lke to have before the Court a com- 
plete resolution. 

The Court: Do vou offer it? 

Mr. Gose: Yes. [260] 
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(Discussion off the record.) 


The Court: Any objection? 
Mv. Dobrin: No. 
The Court: Admitted. 
(Document previously marked Plaintiff’s 
Exhibit 3-A for identification was received in 
evidence. ) 


Q. Can vou pick out your minutes Im your 
minute book for February 15, 1940? 

A. Any date that is in there. 

@. Will you step down and get it please? 

The Court: February 15 of what year? 

Mr. Gose: 1940. | 

(Document dated February 15, 1940 was 

marked Defendant’s Exhibit D for identifica- 
tion. ) 


Q. Do you have the minutes of the directors’ 
meeting of February 15, 1940? 

A. This is it. (Indicating in minute book.) 

QO. Let me examine it a moment. (Does so.) 
I show you, Mr. Boyd, Defendant’s Exhibit D for 
identification and I will ask you if that is a true 
copy of the recommendation of the stevedoring 
committee made on February 15, 1940 and filed as 
part of the original minutes of the plaintiff cor- 
poration ? A. That is corfeet, sit. 

(). And hefore offering that T will ask you, do 
vou have similar minutes there which show a meet- 
ine of the Board of Directors on the same date? 

A. That is correct. 
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My. Gose: Will vou mark this Defendant’s Ex- 
hibit E. [261] 

(Document dated February 15, 1940 was 
marked Defendant’s Exhibit E for identifica- 
tion. ) 

Q. Showing vou Defendant’s Exhibit HE for 
identification, may I ask you if that is a true copy 
of the resolution adopted by the Board of Di- 
rectors of the plaintiff at a meeting held on Feb- 
ruary 15, 1940 which, according to the language 
of the resolution, adopts the report of the Stevedor- 
ing Committee? Eeeeligas, Sir. 

Mr. Gose: I am going to offer these. Would vou 
care to examine them? 

Mr. Dobrin: Yes, I know what they are. I 
object to the offer on the ground that, as | think 
counsel knows, and as the record already knows, 
this resolution was rescinded on May 8. 1940, as 
appears by Exhibit 9, I think it is, which is already 
In evidence. 

The Court: I will look at 9 and D and E. FE was 
offered? 

Mr. Gose: Yes. I haven’t made a statement in 
support of them. I just showed them to counsel. 
If you have any doubt about it, I would lke to 
be heard in support of the offer. 

My. Dobrin: I eall your Honor’s attention to 
that first paragraph of the memorandum of agree- 
ment. 

The Court: Where does it sav this previous 
one was rescinded ? 
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Mr. Dobrin: In the first paragraph of the 
memorandum agreement. 
The Court: Oh, yes. 
(Argument.) [262] 


The Court: Objection overruled. Exhibits D and 
E admitted. 
(Documents previously marked Defendant’s 
Exhibits D and E for identification were re- 
ceived in evidenee. ) 


Mr. Dobrin: [Exception. 
The Court: Allowed. 

(Excerpt from minutes of Joint Meeting of 
Board of Directors dated January 12, 1943 was 
marked Defendant’s Exhibit I* for identifica- 
tion. ) 


Q. I will ask you, Mr. Boyd, to step down and 
eet your minute book showing the meeting for 
January 12, 1948. 

A. (Witness does so.) 

Q. Is this the minute of January 12, 1943 of 
a joint mecting of the Board of Directors of the 
Waterfront Employers Association of the Pacific 
Coast and the Waterfront Employers Association 
of San Francisco? A. That is correct. 

The Court: What year? 

Mir. Gose: January 12, 1948. 

Q. !f will show you Defendant’s Exhbit F for 
identification and I will ask you to examine it 
and tell me if that is a true exeerpt from those 
minutes for that meeting. 
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A. Yes, that is; correct, they are. 

Mix. Gose: I will offer Exhibit F in evidence for 
two purposes, one to show the history of this con- 
troversy as dealt with by the Board of Directors 
of the plaintiff: Association, in a general way show- 
ing what their program was, what transpired as 
they went along; and, secondarily, to bring out 
the fact that again here the plaintiff has [263] 
endeavored to use indirect methods to collect this 
tax in this patricular case. The resolution will show 
that Mr. Foisie was instructed to get in touch with 
the Army and endeavor to influence it 


Mr. Dobrin: It doesn’t say so. 
My. Gose: We will let the Court see it. 
Mr. Dobrin: I think it would be better. 
The Court: Are you offering it? 
Mr. Gose: I am offering it. 
Mr. Dobrin: I object to that on the ground that 
it 1s immaterial to any issue in this case. 
My. Gose: After your Honor has read it | would 
like to discuss it more specifically. 
The Court: Objection overruled. 
(Document previously marked Defendant’s 
Exhibit F for identification was received in 
evidence. ) 


(Letter dated March 12, 1948 was marked 
Defendant’s Exhibit G for identification. ) 

(Letter dated March 12, 1943 was marked 
Defendant’s Exhibit H for identification. ) 
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(Letter dated March 25, 1943 was marked 
Defendant’s Exhibit I for identification.) 


(Letter dated April 19, 1943 was marked 
Defendant’s Exhibit J for identification.) 


(Letter dated May 14, 1948 was marked 
Defendant’s Exhibit K for identification. ) 


Mr. Gose: I will now offer in evidence Defend- 
ant’s Exhibit G@ for identification, a letter of one 
page, a copy of a letter of one page dated Mareh 
12, 1948, addressed to Special San Francisco Com- 
mittee. [264] 

The Court: What date is that letter? 

Mr. Gose: March 12, 1948 addressed to Special 
San Francisco Committee: J. A. Lunny, W. P. 
Sexton, W. J. Bush, Thomas James, and written 
by Special Committee representing Emplovers of 
Washington appointed by Mr. Middleton, signed 
by R. C. Clapp, 8. Stocking, William Semar, F. E. 
Settersten. I offer that. 

The Court: Is there any objection? 

My. Dobrin: Yes, I object to that on the ground 
that 1 is immaterial to any’ issue here. The mere 
existence of a letter itself does not prove anything; 
and if it is offered as proof of anything that it 
contains, I object to it as hearsay. In other words, 
the way to prove a fact is to bring a witness in 
here so that he can be permitted to be cross 
examined. That letter contains alleged statements 
of fact by the signatories to the letter. We don't 
have any opportunity to cross examine them on it. 
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I don’t believe that is the way for him to prove 
facts. If the offer is merely to prove that such a 
letter was written, that would be one thing, and 
that would clearly be absolutely immaterial to any 
issue here, that someone had written a letter, that 
one committee wrote a letter to another committee. 
This plaintiff Association can’t be bound by letters 
that people write around to each other. 

Mr. Gose: Counsel, | don’t think you have de- 
veloped the facts fully. Might I have Plaintiff’s 
Exhibit 24? This series of letters, if your Honor 
please, are connecting links as I see it. 

(Argument.) [265] 


The Court: The Court is advised there are some 
more letters or exhibits which have some connec- 
tion, at least claimed by the defendant, with this 
proffered Exhibit G. Ruling reserved as to G. 

Mr. Gose: I now offer—and I think we might 
shorten the time because I think the same objection 
will run to all 

My. Dobrin: (Interposing) Yes, but I have to 
state my objection as you offer them. 

Mr. Gose: I appreciate that. I now offer De- 
fendant’s Exhibit H, another letter. 

Mr. Dobrin: Can’t you give the date so that we 
ean identify them? 

Mz. Gose: Another letter of Mareh 12, 1943 
from the Seattle Committee to the San Francisco 
Committee; a letter of March 25, 1943 from the 
same San Francisco Committee—— 

Mr. Dobtin: What is that? 
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Mr. Gose: Exhibit L. 

The Court: Exhibit I, a letter. 

Mr. Gose: from the same San Francisco 
Committee, purporting to be in response to letters 
of March 12, which are G and H respectively; and 
1 offer Exhibit J, which is a response from the 
Seattle Committee under date of April 19, 19438 to 
the San Francisco Committee, the same committees 
heretofore referred to; and I offer finally Exhibit 
K, which is a letter of the San Francisco Com- 
mittee to the Seattle Committee dated May 14, 
1948. specifically answering the Exhibit J, the letter 
of April 19, 1943 and telling the Seattle Committee 
to come to San Francisco [266] on May 26 for 
the mecting to be held by the Coast Board. They 
all tie up and lead into that meeting of May 26 
and 27. 


My. Dobrin: I think I can make my objection 
quite plain. I object on the ground that the letters 
are incompetent and immaterial and irrelevant to 
anv issue in this case. They contain hearsay state- 
ments of fact by persons other than the plaintiff 
in this case or its officers, and what it all amounts 
to is this, counsel says he wants to show what took 
place at the meeting on May 26, 1943. Well, here 
is the situation quite simply. The record already 
shows that a San Francisco Committee came up 
here for the purpose of seeing if they couldn’t get 
Griffiths and Sprague to pay their tonnage assess- 
ments. They came up here and they were successful. 
Griffiths and Sprague promised orally .and in writ- 
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ing to pay it. So the committee went home. They 
had accomplished their mission. But while they 
were here the local Washington Association, as the 
record already shows, appointed a committee to 
further discuss with the San Francisco Committee 
so-called possible changes in the method of tonnage 
assessments used, and then followed these letters 
back and forth between the parties containing all 
kinds of statements, arguments and everything else 
that people could think of to discuss this subject. 
Then followed a meeting, as the evidence shows, in 
San Francisco on May 26, 1943. That is already in 
evidence—at which the Seattle Committee, the San 
Francisco Committee and a group from Portland 
who had not theretofore been involved in this, met, 
including Mr. Weber of the defendant [267] com- 
pany. At that meeting, irrespective of anvthing that 
had taken place, irrespective of what contentions 
one way or the other by these two committees in 
this exchanged correspondence, at that imeeting 
those three groups prepared a written proposal for 
submission to the Board of Directors of the plam- 
tiff. That written proposal is the one of May 29, 
1943. So whatever went before this exchange of 
correspondence or even before that, going back as 
far as you want to find any arguments or diseus- 
sions about this subject, they all culminated in the 
written proposals of May 26, 1943 by the three 
combined groups that met in San Francisco. That 
is in evidence. That proposal was presented to the 
Board of Directors on May 27, 1948 and it was 
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approved. Now, anything that precedes that on this 
subject is absolutely immaterial because whatever 
they discussed or whatever statements of fact were 
made, those were all discarded and the wishes and 
desires of the Seattle Committee, with Mr. Weber 
on it, were reduced to writing and presented to the 
Board on Mav 27, 19438—considered by the Board 
of Directors and approved. Why should that be 
permitted to be put in this record? 

(Argument. ) 


The Court: I am rather doubtful that J] can 
make a correct ruling on the objections and offers 
at the present moment. I haven’t correlated in my 
mind the numerous exhibits which have already 
been introduced, and I think I will reserve ruling 
as to all this last offer. 

Mr. Gose: That is very satisfactory and I may 
say, your Honor, if the Court thinks they are im- 
material, [268] they need not be considered in its 
decision if they are improper. 

The Court: I am to understand, counsel. that 
there is no objection on the ground of authenticity 
of these exhibits? 

My. Dobrin: Oh, no, we are not questioning 
that, vour Elonor. 

The Court: There has been no identification of 
them by any witness. They have been only pre- 
sented. 

Mr. Dobrin: That is correct. We agree that if 
they went through all the labor of proving their 
authenticity, we would eventually get to that end. 
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Q. Now, will you obtain for me your books for 
April and June 1942? 

A. (Witness does so.) 

@. I believe you have, Mr. Boyd, 17 members 
on the board of Directors of the plaintiff cor- 
poration? A. ‘That is right. 

Q. And [ believe you have certain regular 
quarterly meetings of the plaintiff corporation, do 
you not? A. That is right. 

@. What months do those quarterly meetings 
fall in? 

A. ebruary, May, August and November; the 
second Wednesday, [1 believe, in each of those 
months. 

Q. So that any meeting held in April or June 
would not be a regular meeting? 

The Court: What months are the regular meet- 
ings held in? | 

The Witness: February, May, August and No- 
vember. 

Q. Any meeting held in April or June would not 
then be a [269] regular meeting? 

A. It would be a special mecting; that is right. 

Q. Addressing your attention to your meeting 
of April 16, 1942, does your minute book show 
anv notice having been given to the directors of 
that meeting ? 

The Court: April what? 

Mr. Gose: April 16, 1942. 

Mr. Dobrin: I object to the question as heing 


040 Griffiths & Sprague, vs. 


(Testimony of A. Boyd.) 
without any issues in the case, if I understand it. 
That April 16, 1942 resolution was 


Mr. Gose: It is one of the two resolutions you 


rely on. : 

Mr. Dobrin: That is Exhibit 15, and your ad- 
mission—Plaintiff’s Exhibit 15 in this ease, as the 
record shows, was Exhibit I to Plaintiff’s Bill of 
Particulars. That is the request for admission 
and the admission which has already been intro- 
duced in evidence in respect to this resolution. 

The Court: What is the admission? 


Mr. Dobrin: ‘‘That Exhibit I to the Plantiff’s 
Bill of Particulars on file herein sets forth a true 
copy of the resolution duly adopted by the Board 
of Directors of the plaintiff on April 16, 1942.”’ 
Now, that means, if it means anything, that it is 
in ali respects regular, and they have admitted it, 
and that is no longer in issue, and cannot be 
raised. 

The Court: Why should I not sustain the ob- 
jection ? 

Myr. Gose: It was not my purpose—to me, it is 
procedural propriety, but I think it is minor, and if 
you think T have gone beyond [270] 

The Court: (Interposing) f will sustain the 
objection. 


Q. Will you tell me, Mr. Boyd, if you know, 
did the membership as distinct from the, 


has the 
membership of the plaintiff corporation as distinct 
from its Board of Directors ever taken any action 
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in respect to the fixing of this tonnage tax? Has 
there ever been a vote of the membership ? 

Mr. Dobrin: Just a minute. On that issue I 
again want to interpose the same objection. Every 
resolution that has been introduced here on ton- 
hage assessment was preceded by a reauest for 
admission that the resolution was duly adopted, 
and in every case they have admitted it. Now, that 
is not within the issues as pleaded. ‘here is no 
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such objection raised in this case in any of the 
affirmative defenses, and, specifically, in each in- 
stance they have admitted that the resolutions were 
duly adopted. Now, it seems to me there ought 
to be some time when the defendant would run 
out of the right to raise questions. He has not 
raised it mn lis answer, and he has admitted im 
the request for admission that they were duly 
adopted. Having been admitted that they were duly 
adopted, I say it is improper to permit him to 
go behind it. That is what we came to trial on, 
the admissions we have in evidence. 

Mr. Gose: I by no means concede this point. If 
your Honor please, duly adopted, as I understand 
it, refers to specific procedural requirements as to 
the meeting having been convened o1 this bemg 
the action of the directors. But the pomt [ am 
now urging and the [271] question I am now pre- 
senting is based on that provision of the by-laws of 
Article 4 which empowers the Board of Director 
to levy, assess and collect dues and so on, but it 
says in the latter portion, ‘‘But the Board of Di- 
rectors shall not have power to levy, assess or ¢ol- 
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lect dues or assessments in excess of a maximum 
rate to be fixed, at a regular or special meeting, 
by the vote of members holding a majority of the 
voting power of the entire membership.”’ 

The Court: Let me see that. Is 1t your position 
that the members holding a majority of the voting 
power of the entire membership fixed a maximum 
which has been exceeded by this resolution ? 

Mr. Gose: It is my position that it is a condi- 
tion precedent to the exercise of the power by the 
Board that the membership first fix a maximum 
and that the Board has the power to operate within 
it. The article says, ‘‘The Board * * * shall not 
have power to levy, assess or collect,’’ and it is 
my position that the assessment does not come into 
being until the membership has placed a ceiling 
on 


The Court: (Interposing) Is there anything im 
your pleadings that would raise this issue? 

Mr. Gose: Nothing except the general denial 
of appropriate resolutions. 

The Court: This is not a ruling vet, counsel, 
but it does seem to me that there 1s much weight 
in the contention of Mr. Dobrin that your admission 
forecloses this attempt of yours. 

Mr. Gose: In that connection, vour Honor, I 
would [272] like, with your Honor’s permission, 
to withdraw the admission to the extent of stating 
that it was never the intention or purpose of the 
defendant to construe ‘‘duly adopted” as to bar 
us ftom. that defense. That was a Fequest as 6 
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whether that was a true copy of the resolution 
duly adopted. That was a request as to whether 
that was a true copy of the resolution duly adepted. 
I can see counsel’s point, and perhaps there is 
some merit as to the procedural aspect, but | cer- 
tainly didn’t intend to admit the constitutional 
power of the Board to adopt any such resolution, 
and I certainly would like to withdraw any admis- 
sion of the word ‘‘duly”’. 

The Court: It comes a little late after plain- 
tiff vests. In many respects plaintiff has predicated 
its cause on your admission. For you to come in 
now and say that you want to change—— 

Mr. Gose: (Interposing) There isn’t the 
shehtest element of surprise in the case. Hither 
you have done it or your haven't. | 

Mr. Dobrin: It certainly is a surprise to me. 

The Court: Just a minute, counsel. I think 
what is at issue at the present moment is of greater 
concern than the issue of this lawsuit. Litigants, 
of course, can have difficulty in agreeing with the 
Court in such an announcement because to a hti- 
gant the all-important thing is that the particular 
controversy be fairly and correctly determined 
Those who are acquainted however with trials, 
lawyers and judges, know that no judge can ever 
be sure and no jury can ever be sure, regardless of 
how much or how little testimony is admitted, 
that the [273] decision is either correct or is fair. 
The only thing a judge can ever hope or a jury 
can ever hope is that a reasonable majority of the 
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decisions are reasonably correct and reasonably 
fair. 

So that whatever is done in the matter of pro- 
cedure must be viewed from the standpoint of 
precedent for what may happen in the future. 
Until not so long ago there was no such procedure 
as has been used in this case. But at the desire of 
many thoughtful persons the rules of civil proce- 
dure were proposed, and after much consideration 
were adopted as a necessary step in progressive 
court practice. If I permit the withdrawal in this 
case, I am going to make it very difficult to ever 
insist that admissions are other than temporary. 
‘The defendant is represented by able counsel. ‘The 
preliminaries to this trial have been exceedingly 
meticulously managed ; and I have the opinion that 
even at the risk of this case being decided wrongly, 
that a greater il] would result from permitting the 
requested withdrawal than the benefit that would 
come from permitting it even though the defendant 
rests on this issue. 

I am not persuaded that the point is as important 
to the case as counsel may think, and I am not 
persuaded at the present moment that the plaintiff 
would be hurt as much as Mr. Dobrin fears or 
that the defendant would be helped as much. But 
J am absolutely satisfied that to permit it here 
means that as far as this court is coneerned this 
rule of civil procedure has become a dead letter 
until I would suffer the chagrin of telling counsel 
in the next ease that I had one rule mm this lawsuit 


Waterfront Employers’ Assn. O40 


(Testimony of A. Boyd.) 
and |274] another rule in a subsequent case. I am 
not willing at the present moment to invite that 


chagrin, not because of any personal pride in the 
ruling, but because I would have the chagrin of 


feeling that I was being unfair with one party and 
attempting to be fair with some other. So the re- 
quested withdrawal is denied. | 

Mr. Gose: With respect to your Honor’s ruling, 
I don’t econeede, and I think the record should show 
that the scope of the admission is, as a matter of 
fact, not what plaintiff maintains. 

The Court: You will be permitted to contend, of 
course, that your admission is of less consequence 
than counsel thinks, but your admission, whatever 
it is, stands in this case. 

Mr. Gose: There is an objection also, if your 
Honor please, I think in the record to the question 
that I put predicated, your Honor, on the fact that 
I made the admission. Has your Honox ruled on 
that? 

(Question and answer read.) 


Mr. Dobrin: I move to strike the answer, and I 
object to the question on the ground that it is with- 
out the issue of this case. The contention now 
raised was raised for the first time that I saw it 
any place or knew that there was any suggestion 
of it, was after I got the trial memorandum and 
read it and saw some suggestion in there that there 
might be among other defects not specified the one 
now contended for. In the first place, if it were 
contended that that provision of the by-laws re- 
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quires first a setting of a maximum before the 
Board of Directors could levy any assessment, that 
is an affirmative defense and should have been set 
up. There is no affirmative [275] defense in this 
case raising that issue; and in addition, as to each 
resolution pertaining to tonnage assessment, the 
request for admission was to whether or not it was 
duly adopted; and in every instance it was admitted 
that it was. Now, when we come to the trial there 
wasn’t any such issue in this case. When I rested 
my case there was no such issue; and J don’t think 
counsel should be permitted to raise it now. It is 
the same position your Honor has already referred 
to in connection with the requestions for admission. 

Mr. Gose: The allegation, of course, was that 
pursuant to the by-laws this resolution had been 
duly adopted. 

The Court: Is it your purpose to show that 
there was not a vote? 

Mr. Gose: To the best of my knowledge and 
my research, there was no affirmative vote, no action 
taken by the Board. 

The Court: Mr. Reporter, will vou read the 
question and answer? 


(Question and answer read.) 


Nhe Court: This witness said there was. 

Mr. Dobrin: ‘There is a motion, of course, before 
the Court to strike that.- I am objecting because 
IT don’t think the issue of whether there was a vote 
or was not a vote has anything to do with the issues 


Waterfront Employers’ Assn. oA7 


(‘Testimony of A. Boyd.) 
in this case for the reason I already stated. I don’t 
think I could add anything to my reasons. 

Mr. Gose: My position on the contrary is that 
there must be a resolution not only adopted in a 
procedurally [276] proper manner but it must be 
in conformity with the by-laws, and “when I ad- 
mitted as a matter of fact that there was a resolu- 
tion duly adopted, 1 meant procedurally the Board 
of Directors had adopted that resolution. That is 
the construction {i pyt on it and always have, and 
Tt think I am still entitled to inquire whether or 
not that resolution so procedurally LOPES, was i 
the exercise of any valid power 

Mr. Dobrin: (Interposing) I think that is an 
odd argument. If I were asked to admit a resolu- 
tion levying an assessment was duly adopted and 
I had in mind that I was going to contest the fact 
that the Board did not have any power, I certainly 
wouldn’t admit it. 

The Court: Well, we have a rather peculiar sit- 
uation. The defendant wishes to show by this wit- 
ness that there was no vote. The witness has given 
a statement that there was, and the party who 
wishes to strike the affirmative statement is opposed 
to the party who is contending there was none. I 
will reserve ruling on this, and I am going to allow 
this witness to be examined on this question under 
reservation of ruling, which means all this exami- 
nation is an offer of proof. I am a little mtrigned 
by this situation in any event. So it is understood 
this is in the nature of an offer of proof, and it 
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is all over the objection of the plaintiff. It is 
understood it it not in evidence unless and until 
such time as [ have given counsel an opportunity 
to argue against the offer of proof. It is an offer 
of proof under oath. You may proceed. 

Mr. Gose: I don’t entertain any thought it 
would [277] do any good to try to finish tonight. 
We might perhaps try to get Mr. Boyd out of the 
way so that he will not have to come back. 

The Court: And the reservation of ruling will 
apply to the question and his answer, to which you 
moved to strike. 

Q. Did the membership take some action with 
respect to the tonnage tax at some time as shown 
by your minutes ? A. They did. 

Q. On what occasions? A. Back im Wea 

@. Will you show me in the minute book where 
it is indicated ? 

A. It is not in the minute book. They certified 
to the resolution and accepted the resolution sent 
out to them by mail. 

Q. Might I see that particular part of the 
minute book you are referring to? 

Mr. Dobrin: For fear that when this issue is 
subsequently argued that your Honor might think 
I had another thought then that J don’t have now, 
I want to say this, that In mv judgment all we 
are talking about is absolutely immaterial heeause 
even though it were shown and could be shown 
that that by-law required that the membership first 
‘fix a eeiling before the Board could do anything, it 
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is in evidence that not only this defendant.but all 
of the members of the Association have from the 
beginning, all of them have been paying their ton- 
nage assessment and no one has ever raised the 
issue. I just mention it so that when I argue that 
point, if we get to it, that it won’t appear as an 
afterthought on that matter. [278] 

Q. Is what you are pointing out to me a part 
of the reconvened special meeting of the Board of 
Directors of the Waterfront Employers Associa- 
tion of the Pacific Coast held on July 3l, 1937? 

A. That 1s right. 

Q. That is not a meeting of the members of the 
Association, the 84 and the 47, or their equivalent ? 

A. No, that is correct. his resolution was rati- 
fied by all the members. It was sent out to them 
and certified by all the members, each having rati- 
fied that resolution. | | 

Q. Each having ratified it, you say? | 

A. Yes. . 

Q. How did they do it? 

A. They got a certified copy of this resolution 
with their consent on it, which was. signed by some 
official of the company. 

@. And you mean they sent it see In. thee 
fashion ? A. ‘That is correct. : 

Q. Do you have any of those copies with you 
that they sent back? | 

A. I think I have. May I look in my book 
(referring to documents). They were sent out, a 
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certified copy of their resolution, and this is their 
consent, their ratification. 

Mr. Dobrin: A little louder. 

The Witness: This is a certified copy of the 
directors’ resolution of July 31, 1937, and attached 
to each one of these certified copies of the resolu- 
tion 1s the signed,—it reads like this, ‘‘We hereby 
ratify and approve the resolution adopted July 31, 
1937 by the Board [279] of Directors of the Water- 
front Employers Association of the Pacific Coast 
fixing the rate of assessment and budgetary matters 
enumerated therein as per certified copy of said 
resolution attached to this certification.’’ 

Q. All right. I have just a couple of questions 
in connection with that. No comparable thing was 
done by the membership at a regular or special 
mecting of the membership ? 

A. That is correct, six. 

@. And furthermore nothing similar to that was 
ever done except for the resolution of July 31, 1937, 
was there? 

A. I believe that 1s correct. 

The Court: Let me see the resolution of July 
31, 1937. Is that one of the exhibits? 

Mr. Gose: That is Exhibit 3-A in its entirety. 
You may inquire. 

The Court: Well, it is at least 4:30. 

(Discussion off the record.) 


The Court: The trial of this cause is continued 
until Friday Morning, May 18, at 10:00 o'clock a.m. 
or as soon thereafter as the matter may be heard. 
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At this time the Court wishes the minute to show 
that the Court is urging counsel to endeavor to 
finish the case in one day, and the minute may 
further show that the Court will listen to an appli- 
eation by counsel in event they don’t finish in the 
one day that the case be continued on Saturday 
the 19th. I am being a little careful not to contract 
with you because I am not trying to invite you to 
make Mr. Long’s prediction come true. 

(Discussion off the record.) 


(Trial adjourned to 10:00 a.m., May 18, 1945.) 


May 17, 1945, 2:00 p. m. 


The Court: Gentlemen, you have this afternoon 
and all day tomorrow. I hope under those ¢cireum- 
stances that you finish this trial before regular 
closing time tomorrow afternoon. You may pro- 
ceed. 

Mr. Gose: I think we had Mr. Boyd on the 
stand. Will you resume the stand, Mr. Boyd, 
please ? 


A. BOYD 
having been previously sworn, was recalled and 
testified on behalf of the Defendant as follows: 


Direct Examination 
By Mr. Gose: 
Q. Mr. Boyd, the defendant Griffiths and 
Sprague Stevedoring Company is an associate mem- 
ber of the plaintiff corporation, is 1t not? 


Doz Griffiths & Sprague, vs. 


(Testimony of A. Boyd.) 

A. That is right. 

Q. And has been at all times since the origin 
of the plaintiff association in 1937? 

A. That is correct, sit. 

Q. It is not now and never has been a voting 
member, has it? A. No, sir. 

Q. Now, as to some other members, your records 
indicate that Ames Terminal is an associate mem- 
ber of the plaintiff corporation ? 

A. That is right. 

Q. Where does it do business by the way? 

A. I believe they are in Seattle. [281 ] 

Q. Western Stevedore Company,—is that an 
associate member ? Ae Yay site, 

@. And it does business in Seattle too, does it 
not ? 

A. In the Puget Sound area and Seattle. 

@. Salmon ‘'Terminals,—is that an _ associate 
member ? A. Yes, it is. 

Q. Also doing business in Seattle? 

A. I think so, yes. 

@. Schafer Terminals,—is that an associate 
member doing business in ‘Tacoma? 

A. lLet’s see. Schafer Terminals,—I don’t have 
them on this associate membership list, so I guess 
they never did,—don’t belong. 

Q. Puget Sound Freight Lines? 

A. No, they are not. 

Q@. Of Tacoma? A. No. 

Q. Baker Dock Company of Tacoma? 

A. No, sir. 
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Q. None of those Tacoma organizations are 

members of the Coast Association ? 

Tinat iS correct. 

How about the Rothschild Company ? 

You mean Rothsehild-International ? 

Yes. 

Yes, they are associate members. 

Where do they do business? 

Puget Sound generally, I believe. 

Those people that you mentioned who are 
associate members, [282] aren’t any of them voting 
members ? 

A. An associate member is not a voting member. 

@. And cannot be both? 

A. According to the by-laws. 

Mr. Gose: I will ask that this be marked for 
identification, please. J think my last exhibit was 
K. Counsel, I furnished you a copy of this. Is it 
agreed that that is a true copy? 

Mr. Dobrin: Yes. 

(Document purporting to be resolution of 
November 10, 1948 by Board of Directors of 
Waterfront Employers’ Association of the Pa- 
cific Coast was marked Defendant’s Exhibit L 
for identification. ) 


OPOoOroror 


Q. Mr. Boyd, I am showing you Defendant’s 
Exhibit L for identification, which purports to be 
a true copy of the resolution adopted by the Board 
of Directors of the Waterfront Employers’ Asso- 
ciation of the Pacific Coast on November 10, 19-438. 
Can you tell me whether that is a true copy of a 
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resolution adopted by the Board of Directors of 
the plaintiff corporation on that date? 

A. That is, sir. 

The Court: What date? 

Mr. Gose: November 10, 1945. I am offering 
this in evidence. 

Mr. Dobrin: Objected to as immaterial. 

The Court: Let me see it. 

My. Dobrin: And after your Honor has read it, 
T would lke to comment on the objection further. 

(Court examines Defendant’s Exhibit L for 
identification.) [283] 


Mr. Dobrin: The ground of immateriality is 
that it has nothing to do with any issue in this 
ease of which I am advised. This is a recommenda- 
tion that the Board have a study made of the situa- 
tion as to delinquent members, and I can’t conceive 
of its importanee in this ease at all. 

The Court: Objection overruled. Exhibit L ad- 
mitted. 

(Document previously marked Defendant’s 
Exhibit L for identification was received in 
evidence. ) 


Mr. Gose: You may inquire. 
Cross Examination 
By Mr. Dobrin: 
Q. Mr. Boyd, I call your attention to Defend- 
ant’s Exhibit C, which is in evidence, being a letter 


signed by you as secretary-treasurer dated Novem- 
ber 16, 1944. 
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The Court: That is what exhibit? 

Mr. Dobrin: Exhibit C. Do you have an extra 
copy of that exhibit ? 

mir: Gose: No, I don’t. That is the only one 
I have. I don’t have one of my own. 

The Court: Is that a letter? 

Mr. Dobrin: Yes. I would like to approach 
the witness if you have a copy of the exhibit. 

The Court: Do you have a copy for the witness ? 

Mr. Dobrin: Yes. 

Q. I call your attention, Mr. Boyd, to the second 
paragraph of the first page of this exhibit and 
particularly to the [284] second sentence, reading 
as follows, ‘‘Formerly, with minor exceptions, all 
tonnage was reported to the Association and assess- 
ments paid by member steainship companies, con- 
tracting stevedores paying on no cargo other than 
such non-member tonnage handled by them.’’ Is 
that an accurate statement ? 

me No, it 1s not. 

Q. In what respect is it maccurate? 

A. In that it is stated there that contracting 
stevedores pay on no cargo other than such non- 
member tonnage handled by them. ‘That was a 
general practice, but it didn’t cover all the cases; 
there were exceptions. 

Q. And by ‘‘exceptions’’ what do you refer to? 

A. There are a number of instances where con- 
tracting stevedores did pay for member steamship 
companies,—paid their tonnage. 

Q. Paid the tonnage assessment ? 
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A. Paid the tonnage assessment, yes. 

Q. In cases where they handle cargo, load and 
discharge it, for member companies ? 

A. Thats correct. 

Q. And do they still do that? 

A. That is right. It is the exception, not the 
rule. 

Q. But the exception still exists? 

A. It does very pronouncedly. 

Q. Was that particular point of any materiality 
in connection with this letter that you wrote? 

Mr. Gose: Oh, I object to that. The letter 
speaks for itself, if vour Honor please, what its 
purpose was. I don’t think he should be permitted 
to say what is [285] material and what is not. 

‘The Court: What the witness says will not bind 
me, of course, but he may say it. Objection ver- 
ruled. 

Mr. Dobrin: Read the question please. 

(Question read. ) 

A. No; sir 

Q. I show you Defendant’s Exhibit D, being a 
recommendation of the stevedoring Committee 
dated February 15, 1940, and I ask you whether 
that recommendation was ever put into force and 
effect ? 

A. No, sir, it never was. 

Q. I show you Defendant’s Exhibit E for iden- 
tification, and I will state for the record that that 
exhibit 

The Court: E for identification ? 
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Mr. Dobrin: Yes, and I will state for the record 
that Exhibit E refers to Exhibit D, being the 
Board’s resolution adopting the recommendation 
which appears in Exhibit D. 

Q. Mr. Boyd, was that resolution as shown on 
Exhibit E ever put into force and effect? 

A. No, sir, it never was. 

Q@. Was the resolution shown in Exhibit HE 
adopting the recommendation of the Stevedoring 
Committee shown on Exhibit D ever rescinded by 
the Board of the plaintiff? A. Yes. 

Mr. Gose: JI object to that on the ground that 
the best evidence, I think, on that subject would be 
a subsequent resolution. If it was rescinded, it 
should show by resolution. 

The Court: I think so. [286] 

Q. I show you Exhibit 9, Mr. Boyd, and ask 
you to point out in that document anything per- 
taining to the resolution shown on Exhibit E. 

A. Down under Memorandum of Agreeement 
dated May 9, 1940. 

Q. And what part do you say is applicable? 

A. Which is as follows, ‘‘Pursuant to resolution 
of the Board of Directors of the Waterfront Em- 
ployers’ Association of the Pacific Coast passed 
May 8, 1940, which rescinds the resolution of I*eb- 
ruary 15, 1940 on this subject. 

@. Now what resolution of February 15, 1940 
was being referred to in this document Exhibit 9? 

A. That is Exhibit, that was just 

Q. (Interposing) The previous exhibit. 
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A. Exhibit E, I believe. 

Q. I ask you again, to what resolution of Feb- 
ruary 15, 1940 was reference made in Exhibit 9? 

A. That refers to the recommendation of the 
Stevedoring Committee which was adopted by the 
Board dated February 15, 1940, marked Exhibit D. 

Q. And the Board’s resolution appears on Ex- 
hibit i? A. Exhibit EH, yes, sir. 

Q. And thereafter did the plaintiff association 
at any time consider the recommendation of the 
Stevedoring Committee shown in Exhibit D and 
the resolution shown in Exhibit E of further force 
or effect ? 

A. You mean after the February resolution ? 

Q. Yes. A. No, sir. 

Mr. Dobrin: The cross examination is ¢om- 
pleted, your Honor. [287] 


Redirect Examination 


By Mr. Gose: 

@. Mr. Boyd, you stated that,—to be more pre- 
cise, you pointed out in Plaintiff’s Exhibit 9 the 
language ‘‘Pursuant to resolution of the Board of 
Directors of the Waterfront Employers’ Associa- 
tion of the Pacific Coast passed on May 8, 1940”. 
Can you tell us what resolution of May 8, 1940 
that refers to? 

A. Well, that refers to this resolution that 
adopted this report. 

Q. It refers to the resolution immediately pre- 
ceding on Plaintiff’s Exhibit 9? 
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A. That is right, adopting the memorandum 
agreement, yes, sir. 

Q. It doesn’t refer to Plaintiff’s Exhibit 8 then, 
J take it, which is also a resolution of May 8, 19402 

A. Well, no, it doesn’t refer to this. This ap- 
pointed a committee to draft the memorandum of 
agreement. This was prior, and this is the resolu- 
tion that adopts the report which rescinded the 
February agreement, which was never put into 
effect. 

@. So that we are entirely clear, the resolution 
of May 8 or 9, 1940 that is referred to, is the 
first paragraph of Plaintiff’s Exhibit 9? 

A. Adopting that whole report, yes. 

Mr. Gose: Nothing further. 

Mr. Dobrin: That is all. You may step down, 
Mr. Boyd. 

(Witness excused.) [288] 


K. J. MIDDLETON 


being first duly sworn, on oath testified in behalf 
of the Defendant as follows: 


Direct Examination 
By Mr. Gose: 
Q. State your name please. 
A. K. J. Middleton. 
Q. What is your occupation? 
A. Iam Vice-President of the Waterfront lim- 
ployers’ Association of the Pacific Coast and presi- 
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dent of the Waterfront Employers’ Association of 
Washington. 


Q. You live here in Seattle? 

A, Wes, sing 

@. And have for a considerable period of time? 
A. Yes. 


Q. For how long, if you will please? 

A. Since 1916. 

Q. Since 1916. How long have you occupied 
each of these two positions that you were men- 
tioning, vice-president of the Coast Association ? 

A. Approximately J anuary 1, 1942. 

Q. Since January 1, 1942 you have been vice- 
president of the Coast Association ? Ay Mee: 

@. How long have you been president of the 
Waterfront Employers of Washington ? 

A. Approximately the same time. 

@. Since January 1942? A. Yes. 

@. Prior to that time what business were you 
engaged in? 

A. With the firm of Dodwell & Company. [289] 

@. You were what? 

A. Director of Dodwell & Company, a lumber 
and shipping firm. I was located in Seattle. 

(. You were located in Seattle? 

A. ‘The firm has branches in many places all 
over the world. 

Mr. Gose: Mark this please. 

(Document purporting to be resolution 
adopted by Board of Trustees of Waterfront 
Employers Association of Washington Novem- 
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ber 24, 1942 was marked Defendant’s Exhibit 
M for identification.) 


Q. I will show you this document marked De- 
fendant’s Exhibit M for identification and I will 
ask you if that is a true copy of a resolution 
adopted on November 24, 1942 by the Board of 
Trustees of the Waterfront Employers Association 
of Washington. 

The Court: What date? 

Mr, Gose: November 24, 1942. 

Mr. Dobrin: Is that the document you gave me? 

Mr. Gose: That is a copy. 

Mr. Dobrin: It is not correct; I can tell you 
that. 

Q. Do you have the minute book for that par- 
ticular day here? 

A. I don’t think so, no. That is the Washing- 
ton ? 

Q. The Washington Association. 

ENO: 

@. You didn’t bring that with you? 

A. No, I can get it. 

The Court: Is there an answer by the witness? 

The Witness: I was about to say when I was 
interrupted, to the best of my knowledge it is, but 
counsel [290] stated it is incorrect. 

Q. I don’t know what is wrong with it. I have 
taken it from the correspondence. May I have the 
letter? 

Mr. Dobrin: I may be wrong but I thought 
I 
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Mr. Gose: (Interposing) Counsel has agreed 
that this will constitute a part of it, and that is 
as much as I need so far as I am very vitally inter- 
ested in at all. 

The Court: Is it agreed now i is a part of such 
resolution ? 

Mr. Gose: Yes, that is what I understood. 

Mi. Dobrin: ‘Thay is correct. [iis sagen 

Mr. Gose: I will offer it in evidence. I think, 
it has been amply identified for that purpose. 

Mr. Dobrin: Just a minute. 

The Court: Exhibit M is offered. Any objee- 
tion? 

Mr. Dobrin: Just a minute. If the Court please, 
I object to the resolution, first, on this ground, that 
this purports to be a resolution and is a part of 
the resolution adopted by the Waterfront Employ- 
ers of Washington, the trustees, on November 24, 
1942. No resolution which the Board of Trustees 
that corporation could pass could be bmding in 
any way upon this plaintiff association; and for 
that reason any action whieh was taken on this date 
or any prior or subsequent date by that Association 
by its trustees would b@fimmaterial to any issue im. 
this case. And, second, if the resolution which was 
adopted on that date is of materiality, then the 
entire resolution should be offered and not just a 
selected portion of it. But I rely principally, vous 
Honor, upon the [291] fact that it is immaterial to 
any issue here. It is no more important than if 
eounsel brought in a statement that I wrote out 
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in my office or that someone wrote out about this 
subject saying that they thought such and such 
should be done. That would have no materiality 
and no binding force or effect as between the parties 
to this litigation. 


Mr. Gose: May I have Exhibit 22 te illusirate ? 
If the Court please, on November 12, 1942 as shown 
by Exhibit 22, there was a meeting in San Fran- 
cisco. And Mr. Middleton at that time was ap- 
pointed chairman of a committee to see what could 
be done about working out a solution of this dis- 
pute that was pending concerning payment of the 
tonnage assessment. His committee returmed a 
report, the final paragraph of which was a recom- 
mendation to the Coast Board of Trustees ‘‘that 
northern districts members be requested to forward 
to the Coast Board their recommendation as to 
above, together with any other recommendation 
on dividing tonnage charges between dock operators 
and stevedores where possible.’’ That was on No- 
vember 12. It in effect asked the Northern mem- 
bers to see what solution they could work out. ‘This 
resolution was the first meeting of the Washington 
Board of which I am aware. 


The Court: Let me see that exhibit: 


Mr. Gose: I am in agreement with counsel that 
it is not finally binding, but I think 


The Court: I don’t know how much importance 
Exhibit M will have in any decision to be made, 
but since Exhibit 22 has been admitted, it seems 
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to me that the [292] defendant has a right to have 
Exhibit admitted. 
Mr. Dobrin: Very well, your Honor. 
The Court: Exhibit M is admitted. Objection 
overruled. 
(Document previously marked Defendant’s 
Exhibit M for identification was admitted in 
evidence. ) 


Mr. Gose: Just amimute. If your Honor please. 
Counsel has suggested that we might put in the 
entire resolution instead of,—I thought I had the 
entire one, but it seems I have only a portion of 
the one, and I am very happy to withdraw Exhibit 
M and have the entire resolution marked Exhibit 
M-1, let us say, and offer it in conjunction with 
Exhibit M. 

The Court: Exhibit M-1. You may mark Ex- 
hibit M-1 as the entire resolution. 

(Document referred to was marked Defend- 
ant’s Exhibit M-1 for identification. ) 


Mr. Gose: And I am also offering Exhibit M-1 
in evidence, being the copy of the resolution of 
November 24, 1942 of which Exhibit M is a part. 

Mr. Dobrin: J renew that portion of mv objec- 
tion which would go to Exnibit M-1. 

The Court: Exhibit M-1 is admitted. Objection 
overruled. ‘here might seem to be no reason to 
allow Exhibit M to remain in evidence, but a part 
of the testimony would be hard to understand unless 
we had the brief extract in. 
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(Document previously marked Defendant’s 


Exhibit M-1 for identification was received in 
evidence.) [293] 


(Letter dated December 11, 1942 from K. JJ. 
Middleton to R. C. Clapp, F. E. Settersten and 
H. A. Armstrong was marked Defendant’s 
Exhibit N for identification. ) 


@. Mr. Middleton, [ am handing you Defend- 
ant’s Exhibit N for identification, which purports 
to be an original letter from you to Mr. R. ©. 
Clapp, F. E. Settersten and H. A. Armstrong, writ- 
ten under Date of December 11, 1942 on the letiter-. 
head of the Waterfront Employers of Washington. 
Is that such a duplicate original of such a letter 2 | 

Mr. Dobrin: What date is that? . 

Mr. Gose: December 11, 1942. 

A. Yes. | re 

Mr. Goose: I am offering this letter in evidence 
as another connecting event in what was done 
immediately after that committee meeting of No- 
vember 12, 1942 in San Francisco. 

Mr. Dobrin: What is that exhibit? N? 

Mr. Gose: Yes. 

Mr. Dobrin: Again, your Honor. | make the 
same objection to that letter as I did to the pre- 
vious exhibits M and M-1l. So that my point will 
be quite clear, the fact that there was activity 
locally in connection with this subject of tonnage 
assessment becomes quite immaterial in view of the 
fact that on May 26, 1943,—that is several months 
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subsequent to the date,of this letter, whatever had 
occurred up to that time was consolidated in a 
report in a proposal made by the Seattle repre- 
sentatives to the Coast Board and approved; and 
it seems to me to fill the record up with miscel- 
Janeous correspondence and action back of that 
which is not only useless but it 1s improper, and 
T [294] object on the ground that the letter is 
immaterial. 

The Court: If it shall later be determined that 
the parties entered into a binding contract in May, 
1943, of course, what transpired previously could 
not be allowed to influence the result. However, my 
recollection is that the plaintiff introduced a number 
of resolutions and documents dated prior to such 
alleged contracting date, and I doubt very much 
the propriety of my allowing some of what trans- 
pired before to be introduced as exhibits on one 
side and denying a request by the other. Objection 
overruled, and Exhibit N is admitted for what, 
if anything, it may be worth. 

(Document previously marked as Defend- 
ant’s Exhibit N for identification was received 
in evidence. ) 


Mr. Dobrin: May I make a statement in con- 
nection with your Honor’s remarks? 

he Court: You may. 

Mr. Dobrin: Your Honor referred to the mak- 
ing of a binding contract in May 1943. I didn’t 
want to give any impression that my remarks were 
leading to such a conclusion. Possibly your Honor 
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doesn’t recall, but the question as to whether or 
not this method of tonnage assessment should he 
changed or should not be changed and how it should 
be changed was a subject of discussion during the 
period 1942 and 1943, and finally in May of 1943 
a final proposal was made by those who were dis- 
cussing it to the Board, and that is what I had 
reference to. 

The Court: Well, even on that theory, in view 
of what preceded it having been tniroduced, I am 
very hesitant about keeping out some more. I 
thought counsel was referring [295] to some 
promise of the defendant through Mr. Hay. 

My. Dobrin: That came at a different time. _ 

The Court: That was a different date? 

Mr. Dobrin: Yes. 

The Court: The ruling stands. Objection over- 
ruled. 

@. Defendant’s Exhibit N, the letter of Decem- 
ber 11, 1942 which we had just been discussing, is 
addressed to Mr. R. C. Clapp, Mr. F. E. Settersten 
and Mr. H. A. Armstrong. Would you be kind 
enough to identifv each of those men to us? Whe 
is Mr. R. C. Clapp ? 

A. He is the president of Rothschild Stevedor- 
ing Company. 

@. Which is an associate member, J think, of 


the Coast Association ? A. Yes. 
Q. And also is a member of the Waterfront Em- 
ployers of Washington? A. Yes. 


Q. Mr. F. E. Settersten, I believe, is president 
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of Griffiths and Sprague Stevedoring Company, the 
defendant in this case? 

A. I understand so. 

Q. And an associate member of' the Coast Asso- 
ciation ? A. Yes. 

Q. And a member of the Washington Associa- 
tion ? A. Yes. 

Q. Mr. H. A. Armstrong,—who is he? 

A. Western Stevedore Company. 

Q. Western Stevedore Company ? 

The Court: What is he of that? 

‘I'he Witness: I think he is manager of the 
company. [296] 

Q@. That company is a member of the Water- 
front Employers of Washington? A. Yes. 

@. And an associate member of the Coast Asso- 
ciation ? A. Yes. 

(Letter dated March 11, 1943 from Griffiths 
and Sprague by Mr. E. M. Hay to Waterfront 
Kmployers Association of the Pacific Coast was 
marked Defendant’s Exhibit O for identifiea- 
tion. ) 


Q. IL am showing you, Mr. Middleton, Defend- 
ant’s Exhibit O for identification and | want to 
ask you if you recognize what that is? 

A. ‘That is the proposed letter that Mr. Tlay was 
to give to the Coast Association. 

@. Well, to oment ourselves, I think I will show 
you Plaintiff’s Exhibit 25, which is already in evi- 
dence, a copy of a letter dated March 11, 1943 from 
Griffiths and Sprague Stevedoring Company by 
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Mr. Hay to the committee of the Waterfront Em- 
ployers ‘Association of the Pacific Coast. Now, 
what is the relationship between Defendant’s Ex- 
hibit O and Plaintiff’s Exhibit 25? 

A. (Pause.) 

@. Let me ask this 

A. (interposing) ‘They are the same. 

Q@. They are the same? A. Apparently. 

@. Let me ask this, is the writing in ink on 
Defendant’s Exhibit O your handwriting ? 

mo, lta | 

Q. Did you put that writing in ink on Defend- 
ant’s Exhibit O [297] as a model for Plaintiff’s 
Exhibit 25 that was ultimately delivered ? 

A. I did. 

Q. You did? A. I did. 

@. There are some pencil notations on Exhibit 
QO. Are those also your handwriting ? 

A. No. | 


Q. Do you know whose they are? An Wer 
Q. Whose are they? A. Mr. Bogle’s. 
Q. Mr Bogle’s? mA Yes, 


@. Does Defendant’s Exhibit O with the ink 
plus the pencil insertions finally express the form 
of letter that was written by Mr. Hay as Plain- 
tetth <S\ Aen, 2K A. It does. 

Mr. Gose: I am going to offer it in evidence, 
and I am giving counsel an opportunity to exam- 
Ine it. 

Mr. Dobrin: That is objected to. As a part 
of our case in chief we offered in evidenee and 
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there was received in evidence a letter signed by 
EK. M. Hay, Secretary of the defendant company, 
promising and agreeing to pay the tonnage assess- 
ment for which this suit is brought. That was part 
of our case in chief. Now comes the defendant for 
his defense and wishes to offer what is apparently 
& preliminary draft of the same letter. I object 
to it as immaterial. 

Mr. Gose: I am entitled to show whose drafts- 
manship [298] any document is if there is any 
problem at all going to the construction of it. I 
think there are possibly a number of problems in- 
volved in the construction of this document. All I 
am offering it for is to show that it was drafted 
by the other side, and if there was any problem of 
contruction, to avail myself of the rule that a docu- 
ment is most strictly construed against the drafts- 
man. That is all. There is nothing to he frightened 
about. 

Mr. Dobrin: No, but Mr. Hay is the man who 
signed it. He is an attorney of this Bar. You are 
not contending that he could not read what he had 
written there and what he signed, are you? 

Mr. Gose: .Not at all. I told you what 2 wim 
offering it for. 

Mr. Dobrin: I still object to it. There is no 
showing there is anything ambiguous about that 
letter. It is good plain Iinglish so far as I ean 
read. It is a direct promise to pay the very assess- 
ment for which this suit is brought. 

The Court: I don’t think it makes very much 
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difference whether Exhibit O is admitted in evi- 
dence or not. The evidence now shows that Exhibit 
25, introduced by plaintiff, was written by this wit- 
ness and modified by Mr. Bogle. 1 personally can 
see no difference whether [ admit it or do not under 
the statement of counsel, under Mr. Gose’s state- 
ment. What difference does it make if I admit 
it or not? 

Mr. Gose: It permits me to avail myself of any 
argument as to construction, depending who 
drafted it. [299] | 

The Court: I say that is already in evidenee. 
This witness admits he wrote 1t. That Exhibit 25 
is what he wrote except as what he wrote was 
modified by what Mr. Bogle pencilled. 

Mr. Dobrin: If your Honor please, maybe that 
is where the witness’ testimony at the moment 
leads, although I don’t care because it is my under- 
standing that,—well, | probably shouldn’t say what 
my understanding is. | | 

The Court: Exhibit O is admitted. If there is 
going to be any controversy about what was cone, 
it will be admitted in evidenee. | 

Mr. Dobrin: Yes. 

(Document previously marked as Defend- 
ant’s Exhibit O for identification was received 
in evidence. ) 


Q. The Lawrence Bogle referred to m your 
testimony is a member of the firm of Bogle, Bogle 
& Gates, attorneys for the Coast Association ? 
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A. Yes, but Mr. Bogle was there as a trustee 
or director of the Coast Association. 
Q. Of the Coast Association. He was also at 
that time acting as its attorney, was he not? 
A. His firm; not himself. 
Q. His firm? A. (No response. ) 
(Bulletins numbered 1200, 1201, 1202, 1203, 
1204 and 1205 were marked Defendant’s Ex- 
hibits P,.Q. R, S, T and U for identification. ) 


Q. Mr. Middleton, does the Waterfront Em- 
ployers of Washington act to some extent as a 
collector of this so-called tonnage tax for the Coast 
Association? [300] 

A. In part. 

Q. In part. In other words, some people paying 
that tax pay it to the Washington Association which 
in turn remits it to the Coast Association ? 

A. And some pay direct. The Washington 
Association merely acts as an intermediary and 
sometimes that is done for the conveniece of the 
payers. 

Q: Of the payers. JI am handing vou here, one, 
two, three, four, five. six separate documents 
marked Defendant’s Exhibits P, Q@. R, 8. 'P and U, 
and they purport on their face to be respectively 
circulars 1200, 1201, 1202, 1203, 1204 and 1205. 

The Court: 1200? 

Mr. Gose: 1200 to 1205, inclusive. 

Q. And they purport to have been issued by the 
Waterfront Employers of Washington and directed 
to the members of that organization. ‘To be more 
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precise, they purport to be issued by the Water- 
front Employers of Seattle, predecessor of the 
Waterfront Employers of Washington. Are you 
familiar with those circulars? 

A. No, I was not. I may have seen them im 
eonnection with Dodwell & Company’s business, but 
that was before i had anything to do with 

@. You have never had access to the files or seen 
them or known of them? 


A. I assume they were in existence, but I have 
never examined them. 

@. You don’t know whether they were inuthentic 
copies ? A. No. 

Mr. Gose: Counsel, are you disposed to ques- 
tion [301] the authenticity of them? fs | 

Mr. Dobrin: If never heard of them. 

Mr. Gose: I will hold this for the time being 
and later identify them by one of my cther' wit-' 
nesses. | 

Q. Now, Mr. Middleton, you were here when 
Mr. Boyd testified this afternoon, were you not? 

A. Yes. 

Q. I believe he testified among other things that 
the Ames Terminal was a member of the Coast 
Association. Are you familiar with that organiza- 
tion? A. Very slightly. 

Q. Do you know what line of business it is 
engaged in here? 

A. I understand they are acting as a terminal. 

Q. Do you know if they hire longshoremen ow 
of the hiring hall? A» I think so. 
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Mr. Dobrin: Just a minute. I object to coun- 
sel leading the witness or guessing what this Ames 
Terminal does or what he thinks. If he knows, I 
have no objection. 

The Court: Do you wish to strike his answer? 

Mr. Dobrin: I move to strike his answer and 
object to both answers, the other one in which he 
says he thinks, and I forget what other expression 
he used. 

Mr. Gose: After all, he is the president of the 
Association and has been in the shipping business 
for years. 

Mr. Dobrin: He is your witness, and you should 
not lead him. 

The Court: Motion to strike eranted. 

Q. Well, do you wish to indicate that you don’t 
know what [802] line of business Ames Terminal is 
engaged in? 

A. I told you I thought they were m the ter- 
minal business. 

@. I don’t understand you. 

A. I told you I thought they were in the ter- 
minal business. 

Q. Do you know? 

A. What is knowledge? 

Q. Have you been there and seen what kind 
of business they are engaged in out there? 

A. I haven’t been myself personally. 

@. You have never been there? A. No. 

Q. How about Western Stevedore Company? 
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Do you know what line of business they are en- 
gaged in? 

A. They are in the stevedore business. 

Q. Do you know that? 

A. I know that because they pay tonnage assess- 
ments. | 

Q. Do you know whether they sometimes do 
dock work with longshoremen obtained out of the 
hiring hall in Seattle on cargo that does not go 
aboard a vessel? A. ‘They do. 

@. When they do such work are they expected 
to pay any tonnage tax on account of it? 

Mr. Dobrin: Just a minute, if the Court please. 
I object to that in the first place as a leading ques- 
tion to the witness and in the second place as being 
immaterial, as it has already been testified in this 
case, and this is part of their defense, to which 
the plaintiff agrees, that unless you load or dis- 
charge cargo, you don’t pay a tonnage assessment. 
So I don’t see any necessity of repetition. [303] 

Mr. Gose: With that square concession in the 
record, I will not press the question. 

Mr. Dobrin: It has been in here all through. 

The Court: The question is withdrawn, 

Q. Do you know what line of business Salmon 
Terminals 1s engaged in? 

Mr. Dobrin: Mr. Reporter, please read my state- 
ment. 

(Mr. Dobrin’s statement read.) 


A. Yes, they handle cases of canned salmon and 
recondition it 1f necessary. 
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Q. Do they employ longshoremen from the local 
hiring hall for dock work as distinguished from 
loading cargo in and out of vessels? 

A. Partly. Partly they engage whatever help 
they can get from any source. 

Q. Do you know what line of business Roths- 
ehild-International Stevedoring Company is  en- 
gaged mn? A. That is stevedoring. 

©. Stevedores. Do you know whether they from 
time to time employ longshoremen out of the Seattle 
hiring hall for the purpose of doing dock work as 
distinguished from loading cargo in or out of ves- 
sels? A. They have done so. 

@. J am showing you Plaintiff’s Exhibit 22, 
which is a copy of the resolution adopted by the 
Board of the Coast Association on November 12, 
1942. ‘There is incorporated as part of that resolu- 
tion the minutes of a special committee meeting. 
In the first numbered paragraph of the report of 
that committee meeting there are the names of 
[804] various companies. I would like to ask you, 
the first name is Matson. To what company does 
that refer ? 

A. Matson Navigation Company. 

Q. That is a steamship company, is it not? 

eet, 1S. 

Q. And a voting member of the plaintiff Asso- 
ciation ? A. Yes. 

Q. The next name is Pope & Talbot. 

Mr. Dobrin: Just a minute. I would like to 
ask a question. Do you know what Matson is, 
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whether it is a steamship company o1 stevedore 
company, or are you just theorizing about it? 

The Witness: The Matson Navigation Company 
is'a steamship company. It also does its own steve- 
doring. I wasn’t asked that question. 

Q. I am essentially interested in whether it is 
in the steamship business and as such is eligible to 
be a voting member in the plaintiff Association. 
Pope & Talbot, are they engaged in the steamship 
business ? 

A. Under the name of McCormick Steamship 
Company. 

Q. Through the McCormick Steamship Com- 
pany. Who does Speer refer to? 

A. A terminal operator in Portland. 

Q. Luckenbach, to whom does that refer? 

A. ‘That is the Luckenbach Steamship Company. 
They also do their own stevedoring. 

Q. They are also a voting member of the Plain- 
tiff Association ? A. Yes. 

Q. Associated, to whom does that refer? 

A. That is a terminal association in Los An- 
geles. [305] 

Q. Rothschild, I believe is Rothschild Steve- 
dore? A. Stevedore. 

Q. Olympic, to whom does that refer? 

Mr. Dobrin: Would you mind, if he makes an 
error while we are running through, to pick it up 
at the time instead of waiting until later? 

Mr. Gose: Not at all. 

@. Who is Associated? 
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A. I don’t know its exact name. I think it is 
Associated Banning. 

Q. What is it? In what kind of operation? 

A. Stevedoring. 

Q. All wight. Olympic, who does that refer to? 

A. Stevedoring. 

Q. And Griffiths and Sprague is the defendant 
in this case, is that correct ? 

A. Stevedoring. 

Q. Portland is stevedoring; and it says here 
“Pay through Moore-McCormick Company.”’ 

A. ‘That is Pope & Talbot. 

Q. That is Pope & Talbot? A. Yes. 

Q. A steamship company ? A. Yes. 

Mr. Dobrin: Mr. Middleton, has Moore-MeCor- 
mick anything to do with Pope & Talbot? 

The Witness: Jf understand it is a subsidiary 
of Pope & Talbot. 

Mr, Dobrin: Aren’t you thinking of McCormick 
Steamship? [3806] 

The Witness: Pardon me, yes. Mr. Gose, I was 
wrong on Moore-McCormick. That is wrong. I 
was thinking of the McCormick Steamship Com- 
pany. That is a different concern. 

Q. Now, to get back to the Waterfront Em- 
ployers of Washington, of which you are president, 
the members of that Association pay, I believe, on 
a payroll basis, do they? 

Mr. Dobrin: Objected to as leading. 

Mr. Gose: He is an adverse witness. 

Mr. Dobrin: He is not adverse. 
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Mr. Gose: He is vice-president of the plaintiff 
corporation. 

Mr. Dobrin: He has not shown he is adverse 
to you In any way. 

The Court: I think that until questions put in 
the ordinary way get no results, that you should 
follow the regular practice. Objection sustained. 

Q. What, if anything, in the nature of dues do 
the members of the Washington Association pay for 
the support of that organization ? 

A. To the Washington Association ? 

Oy pics: 

Mr. Dobrin: Objected to as immaterial to any 
defense to this action. We are suing for a tonnage 
assessment due the Coast Association. Suppose they 
paid dues to the Elks Lodge, what has that got to 
do with it? 

The Court: Objection overruled. 

Mr. Gose: You may answer the question. 

(Question read.) 


A. They pay 1% of their payroll to cover the 
costs of collective [307] reporting and central pay 
office service, which is purely a local operation and 
has no relation to the Coast operation. 

@. That is 1% of their payroll? 

A. Yes. 

Q@. You mean their payroll to longshoremen ? 
Is that what you mean? 

A. The pavroll which they send in to the Asso- 
ciation. 

The Court: We will suspend for ten minutes. 
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(Recess. ) 


Q. Does any part of that 1% payroll money or 
does any other money collected by the Washington 
Association go in any way to relieve any member 
of the Coast Association from any part of the 
burden of the 2144¢ tonnage tax by the Coast Asso- 
ciation ? A. It does not. 

Mr. Gose: You may inquire. 


Cross Examination 
By Mr. Dobrin: 

@. Mr. Middleton, what was the occasion for 
your drafting or having anything to do with the 
document which is in evidence as Defendant’s 
Exhibit O? 

A. It was a meeting of the trustees of Wash- 
ington and a committee from San Francisco at 
which Mr. Hay was present. He made a state- 
ment that they would pay the tonnage assessments 
up to the end of January of 1943. He came into 
my office later 

Q. (Interposing) Was that limited to paying 
them to the end of January, 1943? 

A. No. Thereafter they would pay the tonnage 
assessment as [308] assessed by the Coast Associa- 
tion. He came into my office to discuss this matter 
afterwards, and I suggested we would like a letter 
to that effect, and this was the draft of the letter 
that we were to receive. 


@. Who was present while that draft was being 
made ? 


Waterfront HKmployers’ Assn. O81 


(Testimony of K. J. Middleton.) 

A. Myr. Bogle, and in the early part of the meet- 
ing Mr. Settersten. 

@. And after the letter was drafted did you dis- 
cuss it with anyone representing the defendant for 
the purpose of having them prepare such a letter? 

A. I told Mr. Hay this was the letter we would 
accept. | 

@. And where was Mr. Hay when you told 
him this? A. In my office. 

Q. Prior to that had Mr. Settersten suggested 
some different offer that they would make? 

A. My. Setterstein came in and said, ‘‘We will 
pay,’’ and then he mentioned a specific amount. I 
am not clear in my memory what it was. ! think 
it was in the neighborhood of $20,000. And I said 
they were required to pay the tonnage assessments 
on the actual tonnage handled, the tonnage to be 
determined. 

Q. When Mr. Hay was present,—did he come in 
after you had drafted this document represented 
by Iixhibit O? 


A. No, he was present at the time. 

Q. Oh, he was present while it was being drawn? 

A. Wes. 

Q. In the room? moe Yes. 

Q. With you and Mr. Bogle? 

A. Yes. [309] 

Q. And after it was drawn did you hand it to 
him? 


A. Yes, and Mr. Hay said he would sign if as 
attorney, and I said that the Association would 
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not accept it, and Mr. Hay said, ‘‘ Well, 1 am secre- 
tary of the company.’’ J said, “Wery good.” Wiliam 
is perfectly satisfactory to us if signed as secretary 
of the company.’’ 

Q. What happened to this document marked 
Exhibit O after the conversation ? 

A. This is the first time I have seen it since 
then. 

Q. Who took it away? 

A. Myr. Hay took it away. 

@. And then did you receive the original of | 
which Exhibit 25 is a copy? A. Yes. 

@. And on whose letterhead was that written ? 

A. On Griffiths and Sprague’s. 

Q@. And signed by Mr. Hay? 

A. Signed by Mr. Hay as secretary. 

. Was that delivered to you or how did it reach 
you, do you recall? 

A. I don’t recall how it came to my office. 

Q. Do you recall whether it was delivered to you 
personally or mailed to you? 


A. No. 
@. This meeting that you spoke about occurred 
on March 10, 1948, did it not? A. Yes. 


Q. You reeeived a letter back signed by Mr. 
Hay the next day, is that correct ? 

A. I don’t remember the date. [810] 

Q. You don’t remember the date. Well, if the 
letter shows it is March 11, would it refresh 
your recollection ? 

A. If it is an exact copy, yes. 
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Q. Now, referring, Mr. Middleton, to the West- 
ern Stevedore Company which has been mentioned 
here, do they load and discharge cargo in the Puget 


Sound area? A. Yes. 
Q. Do they pay the tonnage assessment to the 
Coast Association ? A. Yes. 


Q. Does the Rothschild Stevedoring Company 
load and discharge cargo in the Puget Sound area? 

A. Yes. 

Q. Do they pay their tonnage assessment to the 
Coast Association ? A. Yes. 

Q. I show you Exhibit 22, which is minutes of 
meeting of special committee as shown on that ex- 
hibit, and I call your attention to the names under 
numbered paragraph 1 of that exhibit, the first 
name being Matson. What Matson does that refer 
to, do you know? 

A. Matson Navigation Company. 

@. Are you sure that was not Matson ‘Ter- 
minals ? A. I am not sure. | 

@. So you don’t know whether it was Matson 
Terminals or Matson Navigation Company ? 

A. I think the same man represents both com- 
panies. 

Q. Is that company engaged in stevedoring 
business ? 

A. It does its own stevedoring. 

Q. So it is engaged in stevedoring? 

Eee esau e bili} 

@. And was at the time of this mecting in 
November 1942? A. Yes. 
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Q. Pope & Talbot is the next name that appears 
on the list, and does Pope & Talbot do its own 
stevedoring ? 

A. Well, it is the McCormick Steamship Com- 
pany, a division of Pope & Talbot; yes, it does its 
own stevedoring. | 

Q. In other words, Pope & Talbot 1s just a 
name, 


McCormick Steamship Company, Division 
of Pope & Talbot, is Just a name, I should say, and 
it does its own stevedoring ? A. Yes. 

Q@. And did it in November of 1942? 

A. Yes. 

Q@. And the next matter I want to call your 
attention to, the next name is Speer. Is that a 
Portland concern ? 

A. Yes, he operated a terminal at Portland. 

@. Now, the next is Luckenbach Steamship—it 
is called Luckenbach here. Is that the Luckenbach 
Steamship Company ? A. Yes. 

Is that a steamship company ? A. Yes. 
Does it do its own stevedoring ? 

Yes. 

Did it do so on December 12, 1942? 

it did. 

The next is Associated, and I think you testi- 
mony was that it is Associated Banning of San 
Francisco and San Pedro. 

A. I said San Pedro, but they also operate in 
San Francisco. 

Q. And is that a stevedoring concern? [312] 

A. Wes: . 

Q@. And was it in November 1942? 


OPO FOEO 


Waterfront Employers’ Assn. 085 


(Testimony of K. J. Middleton.) 

A. Yes. 

Q. The first name in the second column is 
Rothschild. That is a stevedoring company on 


Puget Sound, is it not? A. Yes. 

Q. And Olympic is a stevedoring company on 
Puget Sound, is 1t not? A. Yes. 

Q. And W. J. Jones is a stevedoring company 
in Portland, is it not? ven Ves, 


@. And Rothschild, Olympic and W. J. Jones 
were such stevedoring companies in November, 
1942, is that correct? A. Yes. 

Q. Griffiths and Sprague is the next name. They 
are stevedores and were in November 1942? 

A. Yes. 

Q. Who is referred to as Portland, that last 
name ? 

A. Portland Stevedoring Company in Portland. 

Q. Is that a stevedoring company in Portland? 

A. Yes. 

Q. Were they a stevedoring company in No- 
vember 1942? A. Yes. 

Q. Now, with reference to these companies that 
may act as general agents for War Shipping Ad- 
ministration and whom you testified do their own 
stevedoring, do they do the stevedoring for War 
Shipping Administration vessels for which they act 
as general agents? A. I don’t know. [313] 

Q. You don’t know. Now, do all of those con- 
cerns whose names I have read off on this Exhibit 
22 who load and discharge cargo for the United 
States Navy, United States War Shipping Admin- 
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istration and the United States Army except Grif- 
fiths and Sprague pay their tonnage assessment 
to the Coast Association ? a Wes. 
Mr. Dobtin: That is all. 
Myr. Gose: ‘That is all. 
~ (Witness excused.) 


FP. KE. Si TERS SEN 


being first duly sworn, testified on oath in behalf 
of the Defendant as follows: 


Direct Examination 


By Mr. Gose: 
Q. Will you state your name, please? 
A. I. EK. Settersten. 
Q. Where do you live, Mr. Settersten? 
A. Seattle. 
@. And what is your occupation ? 
A. 


President of Griffiths and Sprague Steve- 
doring Company. 

Q. What business is Griffiths and Sprague 
Stevedoring Company engaged in? 

A. In the stevedoring business. 

Q. It is not the steamship business. 

A. No, sir. 

Q. Has it ever been? is, GINomsin 

Q. Does it ever expect to be in the reasonably 
near future [314] that you know of? 

A. No, sir. 
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@. How long have you been connected with this 
company, Mr. Settersten ? 


A. Sinee about 1937. 


Q. Since June 1937. Directing your attention 
to the period from that time to the present, has 
the defendant Griffiths and Sprague Stevedoring 
Company performed stevedore service consisting 
of loading or unloading vessels owned or operated 
by steamship companies who are members of the 
plaintiff corporation ? A. They have. 

@. During that pericd has the defendant ever 
reported any tonnage so handled for any such 
member company to the plaintiff Association? 

A. We have not. 


Q. Has it ever been suggested to your know!- 
edge that the defendant should have made such a 
report with respect to such a cargo? 

A. No, siv. 

Q. During the period with respect to that cargo 
has the defendant company ever paid any tonnage 
tax on eargo loaded or unloaded for member 
steamship companies ? A. ‘They have noi. 

Q. Has it ever been suggested to your knowledge 
that they were obligated to make payments on 
that account ? A. No, sir. 

@. What was your understanding as to who 
should pay the tonnage tax on cargo that the 
defendant company handled for member steamship 
companies? [315] 

Mr. Dobrin: Objected to as immaterial. 
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Mr. Gose: Mr. Foisie testified his understanding 
in considerable detail on that subject. 

Mr. Dobrin: I don’t agree with you that he has. 

The Court: Is there a disagreement on that? 

Mr. Gose: There is a disagreement on that 
subject. 

The Court: Did he testify as to that? 

Mr. Dobrin: He testified as to what the records 
of resolutions of the plaintiff Association pro- 
vided for. 

The Court: Did he testify to nothing except 
resolutions ? 

Mr. Dobrin: That is my recollection with refer- 
enee to that, your Honor. 

Mr. Gose: It is my recollection he testified re- 
peatedly as to what the construction of those reso- 
lutions was. The resolutions don’t say in so many 
words; they say a tax of so much per ton. They 
don’t say what class of members pay it. 

(Court refers to transcript of testimony given 
at previous hearing.) 


Mr. Dobrin: I want to make the further objec- 
tion that it appears from the record in this case that 
the only tonnage assessment that the defendant has 
failed to pay is tonnage assessment for cargo 
handled for the United States Army, and the reso- 
Jutions of the plaintiff corporation require the pay- 
ment of the tonnage assessment on such cargo 


specifically. So, to me, the question 1s 
Mr. Gose: (Interposing) Counsel knows very 
well— [316] 
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The Court: (Interposing) Just a minute. I 
have reserved ruling. In due course I will be 
better able to rule. You may proceed. 

Mr. Settersten, I am going to show you Defend- 
ant’s Exhibits P, @, R, 8, T and U, inclusive, and 
J want to ask you if you know what those are. 

A. Well, they all seem to bear on circulars from 
the Waterfront Employers of Seattle by Mr. Daw- 
son in regard to the tariff on cargoes inbound and 
outbound, also payroll assessments. 

@. Do you know where they came from? 

A. From our files. 

Q. Where did you receive them? 

A. From the Waterfront semployers of Seattle 
at that time, I believe. 

@. Now, let’s take them singly. Defendant’s 
Exhibit P bears date of December 3, 1937? 

A. Yes. 

@. Do you know whether the defendant com- 
pany received that on or about that date? 

A. Yes, shortly after that date we received it, 
being a member of the Waterfront Kmplovers of 
Seattle. 

@. Defendant’s Exhibit Q bears date June 18, 
1938. Do you know whether you received that on 
or about that date? 

A. Yes, the same as the other. 

@. Defendant’s Exhibit R bears date July 29, 
i320: Ae amly 27. 

Q. July 27, 19389. Do you recall whether you 
received that on or about that date? 
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A. Shortly after that date we received it. [317] 

Q. Defendant’s Exhibit S bears date February 
26, 1940. Do you know whether you received that 
on or about that date? February 26, 1940? 

A. That is right. 

Q. Defendant’s Exhibit T’ bears date October 
1, 1940. Do vou know whether you received that 
on or about that date? 

A. That is right; we did. 

@. And Defendant’s Exhibit U bears date Jan- 
uary 7, 1941. Do vou know whether you received 
that on or about that date? A. That is right: 

Mr. Gose: I offer each and all of these exhibits, 
Defendant’s Exhibits P, Q, R, 8, T and U, in evi- 
denee for one purpose only, to show that in every 
instance there is a statement that stevedores are 
not required to report tonnage of member limes; 
that members in every instance—I am not inter- 
ested in the other material, although it will do no 
harm. 

Mr. Dobrin: We object to the offer of Defend- 
ant’s Exhibits P, Q, R, 8, T, and U and each of 
them for the reason that these, as they show on 
their face, are cirenlars sent out by one W. C. 
Dawson, Treasurer of the Waterfront Emplovers 
of Scattle, the predecessor of the Waterfront Em- 
ployers of Washington, and the same W. C. Dawson 
is treasurer of the Waterfront Employers of Wash- 
ington. Whatever statement Mir. Dawson may make 
as. to what stevedores are required to do is in no 
way binding upon this plaintiff Association. 
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Mr. Gose: With regard to that objection, it is 
in evidence by Mr. Middleton, who just testified, 
that the [318] Washington Association acted as the 
collecting agent for the Coast Association for the 
purpose of collecting this 214e tonnage tax. Cer- 
tainly the statement of the collecting agent with 
regard to the obligations of these stevedore opera- 
tors is binding upon its principal, the plaintiff 
Association. 

Mr. Dobrin: And I want to add this further 
objection, why go back into ancient histery? In 
this case there has been introduced in evidence 
resolutions of the Board of the plaintiff, the last 
one in 1942, levving the very assessment for which 
this suit is brought, and I don’t see why we should 
go back to 1937 to find cut what a Mr. Dawson, then 
treasurer of another association, said. I don’t see 
how it has anv bearing on the issues in this ease. 

Mr. Gose: If the Court please, counsel appar- 
ently has not read the brief. I would like to an- 
swer that last statement if your Honor cares to 
examine the exhibit first. 

My. Dobrin: I don’t know what brief you refer 
to, but I have read every one handed to me. 

Mr. Gose: One of the defenses raised in this 
case by an affirmative defense and one of the sub- 
jects argued in the brief is that this plamtiff cor- 
poration is without constitutional power to tax an 
associate member. Our point is that if there is 
any ambiguity in the Constitution and by-laws on 
that subject, the practice resolves the question. 
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Those exhibits and also the previous one on which 
there is a reservation of ruling establish the prop- 
osition that, from our standpoint there was a prac- 
tical [819] construction that the only persons who 
should pay for the support of this organization 
were the voting members. What I am trying to 
show by the question on which vour Honor reserved 
ruling and these exlibits is that for vears these 
stevedores were advised by the collecting agent that 
they were under no duty to report the tonnage 
handled for member steamship companies because 
those companies reported their own. It is the steam- 
ship company who pays. 

There is another one about non-member com- 
panies, but that was a special resolution of May 8, 
1940, and that was predicated on the consent of the 
stevedores. They had to sign a formal agreement 
on that occasion. This ties in very definitely with 
the affirmative defense that this class of member is 
not taxable at all under the Constitution and by- 
laws of this Association. 

Now, I may say this further, if the point is not 
well taken, when your Honor makes his decision 
the evidence will not have any bearing one way or 
the other. But we will get along a lot faster if I 
may introduce these things which under our theory 
of the case are admissible, and we can argue about 
their validity later on. 

Mr. Dobrin: If the Court please, as I under- 
stand it, there is no issue involved here as to our 
suing this defendant for cargo loaded and dis- 
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charged for a member. At least, I don’t under- 
stand that you are making any such issue. 

Mr. Gose: I say the history bears on the con- 
struction. 

Mr. Dobrin: I say it is immaterial. [3820] 

The Court: Counsel says that the only reason he 
wishes t6 offer this is for the purpose of showing 
that each of these exhibits for identification P to 
U, inclusive, contains the statement that the steve- 
dores are not required to report tonnage of member 
Imes. As to the question put: to this witness con- 
cerning which I reserved the ruling, reference to 
the testimony of Mr. Foisie shows that his testimony 
was quite general. He started early; he covered 
mueh territory. Objection overruled, and the wit- 
ness May answer. 

(Question read as follows: ‘‘What was your 
understanding as to who should pay the ton- 
nage tax on cargo that the defendant company 
handled for member steamship companies ?’’) 


A. The agent or the steamship owner. 

Q. By the way, did you ever act as agent for a 
steamship company ? A. No, sir. | 

The Court: I will say as to Exhibits P to U, 
inclusive, at the present time, at least, I am going 
to reject Exhibits P to U, insclusive. 

Mr. Gose: Then, if the Court please, may I offer 
in evidence only that single sentence of those ex- 
hibits to which I alluded previously, that the steve- 
dores are not obligated to report the tonnage for 
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member steamship companies, only that single sen- 
tence which appears in each exhibit? 

Mr. Dobrin: I renew my objection. 

The Court: Exhibits P, Q and R as limited to 
a specific sentence are again rejected. The single 
sentence [321] in Exhibits 8, T and U; well, I don’t 
think [ am permitted to admit them in evidenee. 
The first three are rejected because they are of the 
Waterfront Kmployers of Seattle. The only basis 
for admitting them would be the testimony of Mr. 
Middleton that the Waterfront Employers of 
Washington acted as agent in collections on ocea- 
sions as accommodation sometimes for the payers; 
but even Exhibits 8, T and U, which purport to be 
by the Waterfront Employers of Washington, were 
prior to the time he has acknowledged any knowl- 
edge. Exhibits 8S, T and U as to the single sentence 
are rejected. 

Mr. Gose: I will endeavor to qualify those later 
on. I may say in connection with that offer, for the 
Court’s information, I would like to eall attention— 
going back to the origin of the Coast Association. 
{ call your Honor’s attention to Page 118 on the 
record in this case, where under direct examination 
counsel asked Mr. Foisie, ‘Question: From the be- 
ginning of the Association up to the present, has it 
always been the position of the Coast Association 
that whoever the member may be who loads and 
discharges the ship, that he is required to pay the 
tonnage assessment? Answer: Yes.’’ [Ht is that 
form of testimony running up and down through 
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several subsequent pages on the same subject mat- 
ter which is the reason I wanted to show from the 
inception ali local stevedores were not so in- 
structed. 

Q@. Mr. Seitersten, there is in evidence Exhibit 
10, which includes among other thines a memoran- 
dum agreement purporting to be signed by Griffiths 
and Sprague Stevedoring Company by Mr. Weber 
and conceded by us to be signed by [322] him. 

A, That is right. 

Q. Were you familiar, Mr. Settersten, with that 
memorandum of agreement? 

The Court: What date is that? 

Mr. Gose: May 9, 1940. 

Q@. At that date, on May 9, 1940, or thereabouts? 

A. That is right. I was familiar with that. 

Q. I will state to you, Mr. Settersten, that the 
words ‘“‘non-member steamship company’’ are em- 
ployed in there. Whom did you understand to be 
comprehended within. that term? 

Mr. Debrin: Objected to as immaterial. For 
instance, a steamship company is either a member 
or not a member. I don’t see 

Mr. Gose: (Interposing) There is certainly a 
possible ambiguity as to whether it includes the 
United States Army, which is the contention of my 
adversary. 

Mr. Dobrin: You don’t contend that they are 
members? : 

Mr. Gose: I contend that resolution has no bear- 
ing, that it relates only to a private non-member 
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company. You are contending in many places that 
it pertains to the U. 8. Army. 

The Court: Let us see. Does the plaintiff so 
eontend ? 

Mr. Dobrin: Oh, yes, anvone who is not a mem- 
ber is a non-member. 

Mr. Gose: Is a non-member company. 

The Court: Objection overruled. [323] 

Q. What do you understand to be the meaning 
of the words *‘non-member steamship company”’ as 
contained in that exhibit? 

A. A ship that might have come in on commer- 
cial business and was not a member of the Associa- 
tion. Consequently, it would not pay the dues 
unless someone had taken care of it. 

Q. Did you understand it to be a ship operated 
by the United States Army ? A. No, sit. 

Q. Now, the defendant has some contracts now 
for the loading of Army ships, hasn’t it? 

A. That is right. 

Q. TL trust counsel will not object to leading a 
little bit, he having put his evidence in, Exhibits 
of, 388 and 39. Those are the contracts which you 
had from August, 1942, down to June 30, 1945? 
‘The last one expires that date, does it not? 

A. That is right. 

@. Those are the contracts involved with the 
United States Army? 

A. Those are the contracts, yes, sir. 

~Q, By what method did you obtain those con- 
tracts? A. @On: bid 
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Q. Competitive bids? A. Yes, sir. 

@. And upon what basis is the charge made for 
the work of loading and unloading vessels? 

My. Dobrin: Just a minute. I think the con- 
tract speaks for itself. [824] 

Myr. Gose: I think it does, but I didn’t think 
you would mind if he said on a per ton basis. 

®. It does, doesn’t it? 

The Court: He is objecting. Objection sus- 
tained. 

@. There are some references to extra work in 
those contracts. Does that extra work comprehend 
loading and unloading cargo? 

Mr. Dobrin: Just a minute. J think if he is 
going to talk about any detailed contract, he should 
point to the part that he is talking about so that 
we can see it. 

The Court: I think so. 

Mr. Gose: I think it is unnecessary to ask the 
question. The contract shows what I thought we 
might, for the convenience of the Court, show orally, 
but we will take care of that in argument. 

Q. Now, Mr. Settersten, there is some evidence 
here, as I read it anyhow, that if you were not a 
member of any association, the Coast Asseciation 
or the Waterfront Employers of Washington, you 
would be subject to a charge of 4c per man-hour for 
obtaining men out of the hiring hall. 

Mr. Dobrin: Just a minute. I object to counsel 
making a statement which is not a question 

The Court: (Interposing) I think so. 


{ 
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Mr. Gose: If the Court please, counsel himself 
put in an exhibit—may I have Exhibit 11? 

Q. Mx. Settersten, I will show you Plaintiff’s 
Hxiibit 11, which reads as follows, ‘‘Be It Resolved 
that effective May 1, 1940, each port association 
levy against non-members [3825] an assessment of 
4¢ per man hour for all longshoremen ordered and 
dispatehed frem the hiring hall to perform their 
work and that all man-hour assessments collected 
be remitted to the Waterfront Employers Associa- 
tion of the Pacifie Coast as a part of the general 
funds of said Association.’’ Do you know, Mr. 
Settersten, what the approximate relative cost of 
paying that form of assessment rather than the 
214e per ton tonnage tax would be to vour company? 
Do you know approximately ? 

A. Approximately, yes. With a 13-man gang, 
this would result in 52c, whereas we compute 15 
tons per gang hour. At 2146 it would he 37!he. 

(. Do you mean to indicate that if you had to 
pay the 4c per man hour, you would have to pay 
about 52e an hour A. Wes: 

Q. as against 37!4¢ under the 214 tonnage 
tax? A. That is right. 

Q. I think you said you were with the defendant 
yompany back to about 1937. hs Yes. 

Q. How long have you been familiar with this 
Waterfront Employers of Washington? 

A. Oh, since back about 1929 I wnagine. 

Q. Did it have that association name all the 
time ? 
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A. It was formerly the Waterfront Employers 
of Seattle, 1 believe. 

@. What is the relationship of the Waterfront 
Kmployers of Washington to the Waterfront Km- 
ployers of Seattle? 

A. I think that was the start of the thing in 
Seattle, and that was the first name, I take it, and 
then it was later [826] changed to Waterfront Km- 
ployers of Washington. 

Q. Do you know W. C. Dawson? 

A. I do. 

). Do you know what his position was with the 
Waterfront Employers of Washington ? 

A. Treasurer, as I understand it. 

Q. Did he previously have a position with the 
Waterfront Emplovers of Seattle? 

A. Yes, as treasurer. 

Q. Do you know whether the Waterfront Km- 
ployers of Seattle claimed the right to collect this 
2!4e tonnage tax on behalf of the plaintiff Associa- 
tion from 1937 on? 

Mr. Dobrin: Just a minute. Objected to as 
leading. 

The Court: Objection sustained. 

®. Do you know whether anvone did pay tonnage 
tax to the Waterfront Employers Association of 
Seattle from 1937 on to the plaintiff Association? 

A. That I don’t know. Some companies paid 
locally and some in San Francisco, [ understand. 

Mr. Dobrin: I move to strike the witness’ an- 
swer as apparently he doesn’t know. 
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The Court: Stricken. 
Mr. Gose: Very well. You may inquire. 


Cross Examination 
By Mr. Dobrin: 

Q. I just want to see if I get these mathe- 
maties. You are using as a basis for your mathe- 
matics a 13-man gang? A. Thatiis fight 

Q. Just tell me again what you testified to be- 
cause I didn’t follow you. 

A. 4¢ per man hour for a 13-man gang would 
be 52e. For an average gang hour, 15 tons at 214, 
you have 371. | 

®. In other words, you figure those 13 men 
would 

A. Produce 15 tons per gang hour. 

Q. Produce 15 tons? i. “Wees. 

@. Mr. Settersten, if you considered that Ex- 
hibit 10, which bears the signature of Griffiths and 
Sprague Stevedoring Company, applied only to 
non-member commercial vessels, why did Griffiths 
and Sprague Stevedoring immediately im 1940 
commence paying the tonnage assessment on cargo 
toaded and discharged for the United States Army ? 

A. Well, onee we found out that we shouldn't 
pay it, why, we stopped. 

Q. Mr. Settersten, you paid it since the date 
you signed or almost immediately after vou signed 
that contract, Exhibit 10, right down to and in- 
eluding December of 1942. 

A. Jay Weber signed that. 
@. Yes, but you have paid on cargo loaded and 


Waterfront Employers’ Assn. 601 


(Testimony of I’. E. Settersten.) 

discharged for the United States Army and other 
government agencies from the time of the signing 
of the agreement, Exhibit 10, down to and includ- 
ing the end of the year 1942? 

A. We paid, yes, sir, that is right. 

@. And my question is, if vou thought that this 
agreement, Exhibit 10, didn’t apply to you as to 
Army vessels, why did vou commence paying the 
tonnage assessment on those vessels in 19402 

A. It took a hitle time to learn about it. [328] 

Q. It tock all of 1940, 1941 and 1942? 

A. I don’t believe all of 1942. 

Q. At least, it took all of 1940 and 1941 and 
some part of 1942 to find out about it? | 

A. Granted. | 

@. That is your explanation ? 

A. Yes, sir. 

@. Where were you locking to find out about 
this ? A. Pubhie policy. 

@. Ob, you. were looking for some publie policy? 

A. Yes, sir. = 

@. Well, to tell the truth, Myr. Settersten, ant 
this about the size of it, that after vou had made 
a written promise to pay the tonnage assessment, 
for which this suit is brought, that then for the 
first time you attempted to find out 1f there wasn’t 
some way of your getting out of this? 

A. Yes, because there was supposed to be some 
help coming from San Francisco which didn’t 
materialize. i 

Mr. Dobrin: That is all. 

(Witness excused.) 
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being first duly sworn, testified on behalf of the 
Defendant as follows: 


Direct Examination 


By My. Gose: 

Q. State your name. A. Edward M. Hay. 

Q. What is your occupation? [329] 

A. Lawyer. 

Q. You live in Seattle? A. I do. 

Q. And have for a good many years? 

A. Yes. 

@. What is your connection with the defendant 
in this case? A. Iam secretary. 


Q. Are you also normally acting as its attorney? 

A. Yes, [ have for quite a number of years. 

Q. When did you first become at all familiar 
with the fact that there might be some controversy 
between the defendant and the plaintiff concerning 
this tonnage tax? 

A. I think it was in the spring or summer of 
1942. 

@. Were you familiar with it in a general sort 
of way from that time on until March 1943? 

Be A timnk so. 

Q. Your name has been used a good deal by the 
witnesses. You had, did vou not, some meetings on 
March 10 and 11, 1942, with certain representatives 
of the plaintiff—Marech 10 and 11, 1943, I mean? 

A. Yes. 
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Q. Wiul you tell us when the first of those meet- 
ings took place and what occurred ? 

Mr. Dobrin: What meeting are you referring to? 

Mr. Gose: I will direct his attention specifically. 

Q. Directing your attention specifically to the 
meeting in the morning of March 10, 1948, there 
was such a meeting, wasn’t there? 

A. There was. That was a meeting between 
representatives of Griffiths and Sprague Stevedor- 
ing Company and the so-called [830] San Francisco 
Committee, which had come up to discuss the matter 
of so-called delinquencies of my chent and some of 
the officers of the local Association, Mr. Middleton 
and Mr. Bogle. 

Q. Will you tell us what transpired at that time? 

A. Myr. Middleton, as I recall, opened the meet- 
ing with the statement that 

My. Dobrin: (Interposing) Just a minute. If 
the Court please, I want to object to any testimony 
about anything except with reference to the agrce- 
ment which Mr. Hay signed. In other words, what 
discussions went on prior to his signing his name 


as secretary of this company promising in writing 
to pay the tonnage assessment that we are suing 
on is quite immaterial. There is no allegation in 
this defense that he was defrauded in any manner 
at all, and what diseusion preceded the signing of 
that agreement is immaterial. 

Mr. Gose: If Your Honor please, I have a diffi- 
cult time with counsel getting him to stay on one 
goal or the other. In the early stage of this case 
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the first thing we did was to call for a Bill of Par- 
ticulars asking about this agreement, and he came 
back with a Bill of Particulars, and Paragraph 3 
says that the agreement of the defendant to pay the 
tonnage tax mentioned in Paragraph 5 of the Com- 
plaint was both written and oral and consists in 
addition of a series of aets out of which defendant’s 
obligation arises. Now, he doesn’t claim that there 
is any written agreement im which everything is 
concentrated. Under the circumstances I am en- 
titled to show the facts surrounding it. That is all 
JT wanted to [831] do very briefly. 

The Court: Objection overruled. 

A. Mr. Middleton, as I recall, called this imeet- 
ing to order. ‘There were present Mr. Settersten 
and Mia. Weber, and I represented the company. 
Mr. Bogle was present, and Mr. Middleton in open- 
ing it stated that the Committee had come up from 
San Francisco for the purpose of discussing my 
client’s delinquency in the payment of the tonnage 
assessment. The Committe, [I think principally 
through Mr. James, one of the members, stated also 
that they were there to iron out any misunderstand- 
ings that there might be between my client and the 
Association and that they were prepared to offer 
any heip or explanation or assistance that they could 
to reach an amicable settlement. My client had a 
number of proposals that it wanted to make to the 
Committee, and it made the proposals. They were 
to make various changes of one sort or another, the 
details of which I don’t now reeall. The Commit- 
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tee, however, stated that they had no authority 
whatsoever to bind the Association, that they were 
there simply to find cut if we were going to pay and 
to help us in any way that they could to get us to 
pay. Jt said that I had previously rendered an 
opinion to my client to the effect I felt there was 
no legal liability for the payment of the tonnage 
tax, and I asked if the Committee had any brief or 
letter from the Association counsel, Mr. Harrison, 
J think it is, bearing on the subject and they said 
they had not. I asked My. Bogle if he had any- 
thing, and he said he did not . He and I then 
adjourned for a little conference by ourselves to 
discuss the legal side of it, [332] and my clients, 
Mr. Settersten and Mr. Weber, went off with the 
Committee to discuss some practicai sides of the 
issue. Mr. Bogle advanced as an argument why 
we snould pay the fact that our company had been 
receiving the benefits that the Association gave to 
its members, that he had discussed the matter with 
Mr. Harrison and that it was My. Harrison’s ccn- 
viction that if we weren’t liable for the 214¢ ton- 
nage tax, at least, we would be hable on a quantum 
meruit basis. He also argued that this situation 
that had arisen as a result of the war was a wnidte 
one in that the steamship companies had lost their 
vessels largely 


My. Dobrin: (Interposing) Now, if the Court 
please, I don’t want to interrupt again, but © am 
going to object to this line of testimony. 

The Court: I think that the witness has covered 
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inore territory than counsel indicated in his ques- 
tion. 

Mr. Gose: J asked him to tell what transpired 
at the morning meeting. 

The Court: He has stepped away from the 
morning meeting, and he is gotten mto a private 
consultation with Mr. Bogle. 

Mr. Dobrin: J want to move to strike the testi- 
mony in reference to the conversation with Mz. 
Bogle. 

The Court: The testimony with reference to the 
conversation with Mr. Bogle away from the Com- 
mittee is stricken. 

Q. When did you again have occasion to deal 
with the Committee, Mr. Hay? 

A. I think we got together with the Committee 
two or three [333] different times that morning. It 
is a little bit hazy in my mind. 

Q. May I ask this, did you come to any conclu- 
sions at that morning meeting where vou dis- 
eussed it? A. We did not. 

Q. Following the morning of March 10, 1948, 
when did vou again have any occasion to meet with 
the Committee ? 

A. The Committee and all those that were pres- 
en{ in the morning meeting met again in the after- 
noon with a number of other people 

Q. (interposing) Just a moment at that june- 
ture. I will show you Plaintiff’s Exhibit 24, which 
is the minutes of a meeting of the Board of Trustees 
of the Waterfront Employers of Washington, the 
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body of which Mr. Dobrin says has nothing to do 
with this case. Is that where you again met the 
San Francisco Committee? 

Mr. Dobrin: Just a minute. I wish to strike 
the question as containing a statement not addressed 
to the witness. 

The Court: Yes, the whole question is stricken. 

Mr. Gose: Very well. 

Q. Did you again meet with the Committee from 
San Francisco at this meeting which is covered by 
Plaintiffs Exhibit 24? A. Yes, we did. 

Q. The minutes described certain matters that 
occurred there, but I note that it says at one junc- 
ture the meeting recessed to allow the San I[*ran- 
cisco Committee to meet with Messrs. Griffiths and 
Sprague. Do you know anything about that? [834] 

A. Yes, they did recess, and we did meet. 

Q. What happened during the course of that 
meeting during the recess? 

My. Dobrin: If the Court please, I am going to 
renew my objection to matiers that preceded the 
signing by Mr. Hay as secretary of this company 
of the written promise to pay these assessments 
because all we are doing is getting into negotiations 
between himself and this Committee as to what, if 
anything, they would do, and he finally did some- 
thing. Now, what preceded that is cf no impo7- 
ance except to get us far afield on another wild 
200se chase. 

The Court: Objection overruled. 

A. We met, and at this meeting, in addition to 
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the Committee there were present three other stock- 
holders. 

Q. Who were they? 

A. Myr. Colman, Mr. D. K. MeDonald, and Wir 
Jim Griffiths; and the whole issue was again re- 
hashed, principally for the benefit of these stock- 
holders. Thereupon the Griffiths and Sprague 
group met and discussed the matter privately and 
then they came back and talked to the Committee 
and said that we had coneluded in view of the argu- 
ment that had been presented and the war situation 
that we would renew or resume the payment of the 
tonnage assessment. 

Q. On Army eargo? A. On Army cargo. 

Q. What happened then after you told them 
that? 

A. The meeting was then convened again. 

Q. Did you go back into the meeting at that 
time? [335] An 1 did: 

Q. Inote that the minutes state that at 4:00 p.m. 
the meeting resumed with Messrs. Settersten and 
Hay present. ‘‘My. Hay stated after discussion 
with the Committee his client felt that thev had a 
moral obligation to pay. After some discussion Mr. 
Hay submitted the following written statement.” 
Will you give us your recollection of how you hap- 
pened to submit a written statement at that time? 

A. J made the oval statement to the meeting a 
the request of Mr. Middleton. Mr. Ringenberg, the 
secretary who was taking the minutes, came over 
to me after I had completed the statement and said 
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he had not been able to get it down and would I 
please write it out. 

Q. And did vou then write the statement? 

A. And I wrote then what is there contained. 

Q. In the minutes of the meeting of March 10, 
1943? A. That is correct. 

@. Very well. The minutes go on to say that 
the memorandum referred to in the above statement 
was drafted subsequently in the form of a letter 
and signed by Mr. Hay as secretary of Griffiths 
and Sprague Stevedoring Company. It reads—and 
sets forth the body of the letter which is Plaintiff’s 
Exhibit 25. When, actually, Mr. Hay, was the 
original document, copy of which is in evidence as 
Plaintiff’s Exhibit 25, signed ? 

A. It was actually signed on March 11, the fol- 
lowing day. 

Q. T am showing you Defendant’s Exhibit O. 
That is the document that Mr. Middleton testified 
he prepared in his handwriting. Do you know when 
that was prepared? [336] 

A. That was prepared on March 11. 

Q. Morning or afternoon? A. Afternoon. 

Q. That, of course, was the day following the 
day of that meeting that you just testified to? 

A. That is correct. 

@. Will vou tell us what the circumstances were 
conecrning the giving of that letter? What trans- 
pired at the time vou gave it? 

A. J think at the very end of my written state- 
ment made at the meeting on the 10th was the 
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statement that the method of payment would be 
arrived at with the San Francisco Committee. I 
don’t know just how it was arranged, but the fol- 
lowing morning IL went over to Mr. Middleton’s 
office. 

@. Mav I interrupt you? Did you meet subse- 
quent to March 10, 1943? Subsequent to the meeting 
did vou mect with that San Francisco Committee 
again? A. No, we never did. 

Q. Was that the statement that you made at 
that meeting that was not carried out if I under- 
stand ? 

A. That is correct. I went over to Mr. Middle- 
ton’s office, and he stated that the Committee itself 
was busy but that he was an officer of the Coast 
Association and he could conduct the matter with 
me. Mr. Bogle was present at the time. Mr. Mid- 
dleton said he though a good way to resolve this 
thing was for my client to give a promissory note. 
T objected to that, and I told him I wouldn’t con- 
sent to my chient’s giving a note because I did not 
want to change its relationship to the Association, 
its [837] legal relationship. Thereupon he said, 
“Well, are you not willing to state what your client 
is going to do?”’ And I said, *‘Certainly,’’ and he 
said, “‘Are you willing to put it in writing?” And 
JT assured him that I was. He said, ‘“ Will you do 
so?’? And I said I would. I thereupon went back 
to my office and prepared a letter which I brought 
back to Mr. Middleton on my own letterhead and 
signed by me, stating what my chent would do. 
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That, he said, was not satisfactory, and he then 
prepared Defendant’s Exhibit O which IL then took 
back to my office and prepared on Griffiths and 
Sprague’s stationery, signed it and sent over by 
messenger to Mr. Middleton’s office. 

Q. And was the purpose of all that in execution 
of what you had said in the meeting in the day 
before? A. That is right. 

Mr. Dobrin: Objected to as leading. 

Mr. Gose: Pardon me. I was trying to save time. 

Q@. What was the purpose? 

A. The purpose 

Mr. Dobrin: Objected to. It speaks for itself. 
You don’t need to ask the purpose. 

Mr. Gose: I am just trying to connect it up as 
one transaction. I think that is apparently the ease, 
but I see no harm. 

The Court: If the letter apparently shows the 
purpose, I see no reason to overrule the objection. 

Mr. Gose: Will you read the question? 

The Court: JI see no reason why Mr. Dobrin’s 
objection should not be sustained. 

@. Was there any other mecting between the 
time of the [838] adjournment of the meeting of 
the Trustees of the Washington Association and 
this meeting that you had with Mr. Middleton? 
Any other meeting in which you participated on 
this subject? ie INO; 

Mr. Gose: You may inquire. 

(Diseussion off the record concerning ad- 
journment. ) 
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The Court: Is there any reason we should not 
adjourn to 9:50 tomorrow morning? The trial of 
this case is adjourned until ten minutes before 
10:00 tomorrow morning. 

(Whereupon a recess was had herein to 9:50 
am., May 18, 1945.) [339] 


Seattle, Washington 
May 18, 1946; 9:50 a.m. 


The Court: You may proceed. 

Mr. Dobrin: It will not be necessary for Mr. 
Hay to take the stand as [I have no cross examina- 
tion of him. 

Mi. Gose: The defendant rests, your Honor. 

Mr. Dobrin: Mr. Foisie, please take the stand. 


EF. P. POISHE 


having been previously sworn, was recalled and 
testified in rebuttal on behalf of Plaintiff as follows: 


Direct Examination 
By Mr. Dobrin: 


Q. Mr. Foisie, pursuant to the resolution which 
appears as Exhibit I’, did you in response to that 
particular resolution proceed to Seattle and discuss 
the payment of non-payment of Association assess- 
ments with Griffiths and Sprague. 

A. I did proceed to Seattle. T didn’t have op- 
portunity to discuss it with Griffiths and Sprague 
on that visit. 
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Q. Did vou pursuant to the resolution shown on 
Exhibit I’ come to Seattle and discuss the subject 
with the Army Transport Service authorities? 

A. Jj did, with Colonel Weed. 

Q. Do you know approximately when that was? 

A. Shortly after the previous visit referred to 
in the previous exhibit. 

Q. That is this Exhibit i? By Les. 

Q. Sometime shortly after January 12? [340] 

A. Yes. 

Q. In 1943? A. Yes. 

The Court: How long is your examination going 
to take? 

My. Dobrin: I wouldn’t think it would take 15 
minutes. 

The Court: I think I will interrupt at this time. 

(Recess. ) 


@. What was your purpose in seeing Colonel 
Weed? 

A. ‘To advise him fully in the circumstances of 
our difficulty with oux member company doing their 
work, the Army’s work. 

Q. At the meeting with Colonel Weed what did 
you advise him? 

A. I told him of the circumstances surrounding 
the refusal of this member to pay the assessment 
rate that all other contractors for the Army from 
the Columbia River south were paying and indi- 
cated they would continue to pay. 

Q. Did you request Colonel Weed to take any 
action in respect to Griffiths and Sprague? 
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A. On the contrary—no, perhaps I should say. 

Q. Did you advise him in any respect as to the 
position of the Association in event of continued 
difficulty with Griffiths and Sprague? 

A. Yes, 

Q. And what did you advise him concerning 
that? 

A. I told him that no matter what our difficulties 
with our member companies were or would prove 
to be, under no circumstanees would the Association 
impede in the shehtest degree the war effort, that 
we would have to [341] have our recourse against 
the member company in some other way than m any 
sense impeding the operations. 

Q. Will you glance over Exhibit L. and familiar- 
ize yourself with it? 

A. Yes, sir. (Witness does so.) 

Q. Pursuant to the resolution shown on Exhibit 
L, was the study therein referred to made and a 
report made back to the Board of the plaintiff? 

A. No. 

Mr. Gose: What was the answer? 

The Witness: No. 

Mr. Dobrin: That is all. You may inquire. 

Mr. Gose: No questions. 

(Witness excused. ) 


Mr. Dobrin: Mr. Middleton, please take the 
stand. 
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having been previously sworn; was. recalled and 
testified in rebuttal on behalf of Plaintiff as follows: 


Direct Examination 


By Mr. Dobrin: 


Q. Mr. Middleton, I show you Exhibit N, being 
a letter of December 11, 1942, written by you to 
R. C. Clapp, F. E. Settersten and H. A. Armstrong 
appointing them as a committee, and I wish to ask 
you this question, did that committee work out a 
plan and submit the same to the Waterfront Em- 
ployers of Washington pursuant to their appoint- 
ment? [342] A. No. 

Mr. Dobrin: You may inquire. 

Mr. Gose: No questions. 

(Witness excused. ) 


Mr. Dobrin: That is all. 
Mr. Gose: Defendant rests too, your Honor. 
Mr. Dobrin: That closes our case, your Honor. 
The Court: Plaintiff rests and defendant rests. 
Mr. Gose: Yes. 
The Court: All right. How much time would you 
hike for argument? 
(Discussion off the record followed by argu- 
ment bv counsel.) [3842] 
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No. 11487 


GRIFFITHS AND SPRAGUE STEVEDORING 
CO. TENG 
Appellant, 
VS. 


WATERFRONT EMPLOYERS ASSOCIATION 
OF THE PACIFIC COAST, a Corporation, 
Appellee. 


ORDER ELIMINATING EXHIBITS FROM 
PRINTED TRANSCRIPT OF RECORD 
Good cause therefore appearing, It Is Ordered 
that the original exhibits in above cause need not 
be printed in the printed transcript of record 
herein, but will be considered by the Court in their 
original form. 


WILLIAM DENMAN 
United States Circuit Judge. 
Dated: San Francisco, Calif., October 11, 1946. 


[indorsed]: Filed Oct. 11, 1946. Paul P. O’Brien, 
Clerk. 
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APPELLANT’S STATEMENT OF POINTS 
AND DESIGNATION OF RECORD ON 
APPEAL 


Appellant hereby adopts as its statement of points 
on which it intends to rely on appeal, its statement 
of points heretofore filed herein in the District 
Court, and appearing in the certified transcript of 
record. | 


Appellant likewise designates the entire certified 
transcript of record of proceedings in the District 
Court as the record for printing and consideration 
by the Court in this appeal: 


/3/ MeMICKEN, RUPP & 
SCHWEPPEH, 
/3s/ J. GORDON GOSH, 
/s/ EDWARD M. HAY, 
/s/ DAVID A. HAMLIN, 
Attorneys for Appellant. 


Copy received Oct. 9, 1946. 
BOGLE, BOGLE & GATES 


[Endorsed]: Filed Oct. 10, 1946. Paul P. O’Brien, 
Clerk. 
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[Endorsed]: No. 11487. United States Circuit 
Court of Appeals for the Ninth Circuit. Griffiths 
and Sprague Stevedoring Company, Incorporated, 
a corporation, Appellant, vs. Waterfront Employ- 
ers Association of the Pacific Coast, a corporation, 
Appellee. Transeript of Record. Upon Appeal from 
the District Court of the United States for the 
Western District of Washington, Northern Divi- 
sion. 


Filed October 2, 1946. 


/3/f Petv0L P. OSM, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Cireuit. 


